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| RACTICE: 


OF THE 
Spiritual or Eccleſiaſtical 


COURTS: 


Wherein is contained, 
Their Original Stile and Cauſes uſually Try- l 


edin them; with the manner of Proving Wills in com- 
mon form of Law; the Method of obtaining Admirniſtra- 
tion ; what Cauſes are Tryable, and the different ways 
of Proceeding ; of the Citation, what it ought to con-| 
tain, and the difference; Prodors,how Subſtirvted, and 
in what Caſe to ceaſe, and what not ; of Excommunica- 
tions, and manner of obtaining Abſotations ; of Excepti- 
ons, and way of Urging them; of the Libel, and An- 
fwer to it 3. Sentence, and putting it in Execution ; of 


Appeals, the ſeveral ſorts thereof; of Matrimagial Con- 
. trats; of Divorces and Contempts againſt the Ecclefiaſtical Law. 


AS ALSO, 


The whole Order, Manner and Form of Suing and Recove- 
ring of Legacics, Tythes, 7c. 


TOGETHER 


With the manner of Procceding in Caſes of Defamation, 
[4 Right of Patronage, Dilavidation, Criminal-Cauſcs, &9c. 


To which is added, | 


A brief Diſcourſe of the Structure and Manner of Forming 
the Libel or Declaration. cath 
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enerabilibus & Egregiis viris Domino Thome Exton, 

Equiti Aurato, Mayiſtro Aule Trinitats Canta. 
brigiz, Johanni Boord, J. Ct*-L. L. Profeſſort iz 
eadem Auli, Socits inſuper inclytis, Adoleſcentibuſ- 
que ejuſdem Aule ſalutem, gratiam beneditFionemque 
omnimodam ut plurimum exopto, 


Ulid de mei (Domini tam inſlignes) tanta 
loqui audacia molirer : Qui veltra nimi- 
rum nomina, ubique tam celeberrima, pa- 

| ginis hiſce, perperam omnino ſ{criptis prz- 

'Exere auſus fui ? Voſmet revera, inſtar Alſyli (cul 

$i mihi fugiendum) ante me poſuiſſe plane confiteor. 

$-ndort profeftd, benignitatique voctrum, Ancho- 
am certd figens ; obſequii, erga Adoleſcentes a me 
dnixe optati, ſcintillam largirt aggreſſus ſum : Ur 
uriarum nempe Eccleliſticarum ez, ex meis l1- 

t conaminibus, admodum languidis, in methodum 

m accuratam redigeretur, dummodo tam in Prax, 
uanm in Jure, ( prout res nata fuerit) confeſtimeru- 

tt, imbutiqueeſſe queant. Hoc ceopuſculum, non 

le non exiſtens Domino Clarke, apprime deberi fa- 
tur: Methodice aſtvero cxiſtente, aliis haud pa- 

m authoribus ſemet ( ut opinor) aſtrictos, Ado- 
(centes haud denegabunt : Aliquorum nomina, Li- 

FF ſequentis marginimemet adjunxiſſe pateat. De 
lbronamque iſthoc Nomiai Clarke, inſcripto [ Fran- 

a Clarke Praxis Curiarum Ecclefiaſticarum] hocce 
lemoti invidia, detrattioneque omnimoda abju- 
Þta) ſumdicere coattus, Methodum ejus perperam 
gaind,crudamque exiſtere; Adoleſcentefve in praxi, 
que bene erudicorum adminiculo interveniente pa- 

er & inculcante, nullatenus inſtruere capacem. 
Operi aſtverd huic ſuſcepto, ab alia etiam cauſa 
A 2 memer 


Ep: ftola Deaicatoria. 


memet a{tringi agnoſco : Societati nimirum veſtrz 
tm infign1 uthitarer ; veſtraſque inſuper verbis, ex: 
azerzrein laudes. Alumaum ficuti a vobis, me- 
m<r vocare con eit permiſſum 3 ab radus tamen a vo- 
b's profluentibus, totumqe terrarym Orbem illumi- 
nai«i!4i5 (mediante nempe confilio C/ar, Domini. 
Br oe Wickham & veſtra ex nupero Societate, cujus 
ho::-r 11e ſum recordatus) ſcientiam iſthanc licet 
mma, 1n jure civil mihi acquiſitam (intendente 
memet, prorſuſque huic deſtinato ſtudio) accepiſle 
lubenturagnoſco. Heu, heu fortuna tam vaga mail 
meque ardua | Ve hominum malitiz, fdelium pre 
geniem, atque Lziz majeſtatis Jura vindicantium 
hiice conatibus, ſummeque fractorum, ſpernentium! 
Vz invidiz, ſevirizxque novercz, ita immenſe ini 
quz ! De efſe meo ferme ſpoliavere : In me miſeria 
protruſere, ut conamina, conſiliaque mea aboriut 
tur, De hifce loqui ecquid ultra ftatuero ? Ult 
patrocinium, 4 vobis mihi donari imploratum, nil 
certc omnino : Ut opus inſuper hoccine 4 me ft 


ceptum pergratum vobis videatur : Effetum (fi as 
ti in votis ſemper habeo poſitum meis) ſuung 
{ortiatur debitum, nuſquam vovere omittendume - 
m1h1, 27 
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either Learning or Hiſtory ; that the Civil Law 
pro” ( though ſo contemptible in this our Nation ) t 4 
Sena Study of as great Learning and Reaſon, as any Law 
in the World : No Nation where it ts profeſt, ever yet 
. | compleining of its Deficiency in any thing, might render 
it compleat and perfect, ſo 4s to adminiſter I uſtice to 
every one tn their Station. 

Nor have the Profeſſors thereof been leſs in eſteens, 
1 0r leſs eminent, than the Profeſſors of our common Law 
are here in England at this day ; berng alway notified and 
of d:ſtinguiſhed from other Profeſſions, by the graveit and 
moſt reſpettful Titles; (as Juris-Prudentes, Juris- 
Conſulti, &c.] Nor have they ever wanted the Be- | 
nevolent Aſpect of thoſe Emperours and Princes, under 
whom they exerciſed this Funttion, employing them in 
their Embaſſies and Councils , by reaſon whereof, they 
have received great Bounties, and have had Honours con- 
ferred npon them, for their Service inthat Capacity. One 
inſtance we have of the Emperour Charles the Fourth ; 
who conferred upon Bartholus ( 4 Learned Civilian, 
and one of his Council ) 4 Coat Armour, as a reward of 
his Ingenious Councils and Memorable Service. 

And truly IT ſee no cauſe, why we ſhould have leſs, 
]] but rather greater eſteem for all ſuch wholeſome Laws, 

45 curb and limit the Exorbitances of Licentions Me: ; 
as 


[: is not unknown to any who pretend to the leaf of 


The Epiſtle to the Reader. 


at ſuch a time, when the juſt Vengeance u ready to over- an 
take ws. For what Idiot diſcerns not the manifold and yl, 
deformed Confuſion of Opinions, Worſhips and Manners, | in 
have corrupted things both publick and private ? Dath, jw 
and almoſt Trazical Examples, obvious to all, ao de-W Cy 
monſtrate to us, how Licentious Men are grown; hon Þ Ni 
they make theraſelves drunk with W ickeanef » how they by 
endeavour to eclipſe the luſtre of our Common-weal, bon Þ| co; 
they ſtrive to bring a Plague upon our Church, and M 
Danger to all. ſea 


Fleftere fi nequeunt Superos, Acheronta movebunt. | Pr 


That our Eccleſiaſtical Laws profeſſed in this Land, || reg 
have lain, and at this inſtant, do lye under moſt unjuſt | Jui 
and ſevere Imputations, 1am very ſenſible. And being  onl 
deſirous to convince the vulgar, that they are unjuſt ; at] 
T have reduced the following Diſcourſe into Engliſh, and I be 1 
that in ſo full and plain a Method, as the weakeſt Ca: | fal 
pacity may be ſatisfied, and inform it ſelf as to the juſt- || beis 
neſs of Proceedings : And ſo may be induced to lay aſide || acc 
their common and uſual Exclamations againſt the Church | thej 
and Government; and rather hate the Aanners of ſuch rei 
time ſerving Wretches, as ſtick at no Extortion or Op. Yliga 
preſſion, nay raiſe their own Fortunes and Eflates; wot  & 
reſpefting what Injury accrews to the Church or its Go- wor 
vernment at the ſame time. But it has been the Misfor- no . 
tune of ſeveral Nations and Societies, to entertain ſome | fron 
one or more, whoſe indirett Praitice, was ſufficient to of / 
bring a Scandal upon the beſt and pureſt of Profeſſions and Þ thor 
Governments. Which makes Tully renew to the Con« © differ 

fideration of the Senators in his Oration againſt Catiline, I #= | 
the ancient Proviſion was made by their Laws, to pu- 
niſh a Pernicious Citizen with moye ſevere Puniſhments, 
than an Inveterate Enemy. Tet however, I hope an 
amends 


The Epiſtle to the Reader. f 


-B| amends it made by others, imployed in theſe Concerns, 


whoſe Honeſty and Ingenuity ſets them above all baſe 
and [neaking Atts; ſo as not to ſeek Preferments by In- 
juring other Men ; nor to get Eſtates by Oppreſſing the 


"|| Country, and Scandalizing a Government unblamable : 


Neither will they need to cover oy leſſen their own Crimes, 
by making every little Miſcarriage or Precipitous AG 
committed by other Men, appear black and odious. Such 

ws I queſtion not there are, but 1 fear they are very 
carce. 


T he enſning Diſconrſe is not ſet forth, either out of 


« | Prejudice or Oftentation ; but that the Prattice of the 


Spiritual Courts, may be underſiood by all People, to be 
regular and juſt: Nor u it, I hope, befs uſeful to the 
Juris Tyrones, by being in Engliſh, and having not 
_ the i in, but the mn, din, not only an account that 
4 thing is, but what and why it ss: T hope it will rather 


da N be more uſeful ; the true 'irvur, of every word, as it 


falls in to be diſcourſed of, or underſtood in the Prafice, 
being alſo given: W, hich Cicero in his Book, de Officiis, 
accounts 4 thing of no ſmall moment, as he intimates in 
theſe words : Scil. Quz a ratione ſuſcipitur de aliqui 
reinſtitutio, debet a definitione proficiſci, ut intel- 
ligatur quid fit id de quo diſputetur. 

Some probably will quarrel that I uſe Mr. Clarke”s 
words, Quid diftum quod non prius? 1 affirm *tis 
no Argument of Arrogance in me, nor any Derogation 


from his worth : Seeing none but his words, or the words 


of ſome of his Contemporaries, could have had ſuch Au- 
thority ; he having been an antient Prattitioner, and 
affirming many Points of Prattice to have been obſerved 
i Praxi Perenni, for many years together : And fo con» 


ſequently allowed of as good Precedents to Succeeding 


Ages, Which thing being confidered, may, I hope, take 
the Edge of Derrattion. However, to ſuch 4s are dif- 
- ſatisfied 


The Epiſtle to the Reader.  þ; 


ſatisfied with the Work, 1 ſhall ufe the words of a Comic- 


Poet, in anſwer to their Querete, 


——— -- Non omnibus unum eſt, 
Quod placet ; hic Spinas colligit, ille Roſas. | 


Tet far be it from me, to be offended at the Enviou 
Calumnies of Men : Seeing many Worthies in all Ages, 
have falPn under the like miſhap. I ſhall only ſoberh 
axd ſincerely affirm, my chief aim was the Glory of God 
and hi Church, and the Good of my Conntry-men. $1 
that my only Hope us, every Detraftor will in time be 4- 
ſhamed of his cauſelefs Detraition, when he ſees ſo much 
Reproach fpread abroad in vain. 


Invide quid laceras? An effrznata voluptas ? 
Quid latras ? Mordes ? Quid tot przſtigia canes! 
Depone invidiam : Non eſt tua tuta voluntas. 
Tu Dominum ultorem, juſtorumcertd videbis 


Tet at the ſame time, T acknowledge the Undertaking 
i weighty, and the Attempt bold in me ; Conſidering tht 
ſmall Experience I have had in theſe Concerns ; the mi 
ny Mufortunes and Diſcouragements have continuah 
prevented thoſe Opportunities others have imployed, i 
#mproving their Knowledge and Faculties: And all 
conſidering the Work is to undergo the Cenſure of ſo man) 
Ingenious Criticks, to whom I ſhall be obliged for theit 
Candid and Friendly Cenſure or Reprehenſion ; hoping 
they will with Candor amend what*s amifi, and be Promp 
ted to ſome new Adventure, on this account, may ren 
them more Serviceabie to their Country-men. At leaſt Tu 
not doubt but this will find a Friendly aud Candid Acc tes 
rance among ſuch as are Unprejudiced, and whoſe affabM, .. 
and meek 1empers willrather prompt them to amena hh;. 
Errour committed, than Calumniate. P 
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CHA P.-L 
SECT... I. 


hat a Court is, and of the Eccleſiaſtical Courts 
which are celebrated, or kept by the moſt Reve- 
rend the Arch-biſhop of Canterbury. 


1- The definition of a Court, and what Courts are here 
treated of. 


Court was formerly called by the Romans, 2 

part of the People ; from the diviſion of Romu- 

lus who firſt diſtributed the Roman People into 

thirty parts, that ſo he might more readily ask | 
he Sentiments or Opinions of every * one, and thereby take *f-«eorig. Furs 
Ire of the Republick. Whence ic appears, that the care n —_ 
mich they took in their Political Government, they gave ,,.,. 7y, my 
| the ſingle denomination of a Court. Afterwards the nicip. n. 21, 

lace + in which they managed theſe publick cares or con- p, 68%, 
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ſatisfied with the W ork, I ſhall uſe the words of a Comis- 
Poet, in anſwer to their Querete, 


— —-—— Non omnibus unum eſt, 
Quod placet ; hic Spinas colligit, ille Roſas. 


Tet far be it from me, to be offended at the Enviou 
Calumnies of Men: Seeing many Worthies in all Ages, 
have falPn under the like miſhap. T ſhall only ſoberh 
axd ſincerely affirm, my chief aim was the Glory of God 
and hy Church, and the Good of my Conntry-men. $0 
that my only Hope #, every Detrattor will in time be 4: 
ſhamed of his cauſelefS Detraition, when he fees ſo much 
Reproach read abroad in vain. 


Invide quid laceras? An effrznata voluptas ? 
Quid latras ? Mordes ? Quid tot przſtigia canes! 
Depone invidiam : Non eſt tua tuta voluntas. 
Tu Dominum ultorem, juſtorumcertd videbis 


Tet at the ſame time, T acknowledge the Unaertaking 
i weighty, and the Attempt bold in me ; Conſidering tht 
ſmall Expertence IT have had in theſe Concerns ; the mu 
ny Mufortunes and Diſcouragements have continual 
prevented thoſe Opportunities others have imployed, i 
improving their Knowledge and Faculties : And alji 
conſidering the Work is to undergo the Cenſure of ſo mi 
Ingenious Criticks, to whom T ſhall be obliged for thei 
Candid and Frienaly Cenſure or Reprehenſion ;, hoping 
they will with Candor amend what*s amiſs, and be Promp 
ted t0 ſome new Adventure, on this account, may rent 
them more Serviceabie to their Country-men. At leaſt Tu 
not doubt but this will find a Friendly and Candid Acceyy, 5 
tance among ſuch 45 are Unprejudiced, and whoſe affab C | 
and meek 1 empers will rather prompt them to amena ahi; 
Errour committed, than Calumnzate. 
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mi 

udh@\V hat a Court is, and of the Eccleſiaſtical Courts 
af which are celebrared, or kept by the moſt Reve- 
all rend the Arch-biſhop of Canterbury. 


1. The definition of a Court, and what Courts are here 


het 

, treated of. 
pin F . 
4d Court was formerly called by the Romans, 2 
nat part of the People ; from the diviſion of Romu- 
I lus who firſt diſtributed the Roman People into 


thirty parts, that ſo he might more readily ask 

te Sentiments or Opinions of every * one, and thereby take *f-de orig. Zur. 
Ire of the Republick. Whence ic appcars, that the care - br Pd 
mich they took in their Political Government, they gave ,,; Jircany! | 
| the ſingle denomination of a Court. Afterwards the nicip. n. az,  - 
Face + in which they managed theſe publick cares or con- p, 68. 
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cerns, or the Seat and Temple of the publick Council, obs 
tained the namie of Court : which denomination it has at this 
day. A Court bHeing defined the place where Juſtice is Ju- 
Uicially adminiſtred. And in the Civil Law it is ſometimes 
calld by the names of Curia forum, as allo Fudiciin though 
impropcrly, being no conſtitutive part or immcciate Cauſe 
of that which 1s properly called 7udicinm, but rather the 
rcmote Cauſe : Fudicirim being defined by a itorle 14s 
Ts Stxains £ &Jiz; a Judging between the Juſt and Unjuſt, 
and 15 conſtituted by three perſons, The Pl:intift}, ( called 
in the Civil Law A&or) the Defendant ( who 1s alſo cal- 
led Res) and the Judge, whici three may be faid to be 
* 44's bh a- the ummcdtate Cauſe of ir. * | 
nat _ To give an account of the ſeveral diviſions of Courts in 
Som os Him. the time of the Romans, or thoſe at this day, were tar from 
Weſer\. par. , te purpoſe. The Courts here ſpoken of are, the Spiritu- 
de judiiiixneg, al, or Eccleſiaſtical Courts; and thoſe eſpecially which are 
Ps: wy cclchratcd and kept in the name, and by the authoriry of 
pradt. c, 22, £8 Arch-biſhops of Canterorry : Which are, 
Firſt, Alma Curia Cantuarienſis de Arcubus London; (which 
Þ to f{l:ches Probably receives its name from the Effects, or by a Meta- 


poTalens.- ſtalline ſtrcam ) is kept within the Pariſh Church of St. ary 
. ., tieVirgin, de Arcihas Ciuvttatis London, and was anciently 
__ Called by the nzme of the Arch-biſhops Contiſtory, as ap- 
1 pcais by the old Scatutes of that Court, 
murk of 2: 25 ce Secondly, ] he Court of Audience. S. Curia Arndient ie Can- 
Yor fore beg FATTENſ Ls which is kept in the Conſiſtory place, within the 
<1 Cathedral Church of St. Pauls London, WIG 
Bogahie lf Thirdly, Curia (oro erins Cantuarienſis, wich 1s like- 
Keri Hel ole WIE kept in the Ame Conliſtory place. 


EI week 1 me 


SES LI: 


Of the Days obſerved in thoſe Courts for Judgment, 
called in the Law Dies Furiatct. 


J= Days called in the Law Dies Furidics, are ſuch as 
are only proper and ſuitable, and ſet apart ( in the 
Law) for Judicial Acts: In which reſpect, they are termed 
opp0- 
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Mee forrr ently PiOr, being the Channel whence Juſtice fows like a Chri-.} 
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this 
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auſe 
" the 


J fore-noon of the day next after the Court of the Arches dience, 
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De Ore 
Eccleſiaſtical Courts. 2 


oppoſites to Holydays ; + theſe being excmpt from all Judi- f Weſemb. FT. 
cial ACts, and rendring them null and void It attempted to d. ferijs.l.1. 


brefccnted on Toerr days. ; Faſon.in OI 
rele Dies Jiri are reduced to four Terms in the 3+ hoc tit. Spec. 
year; cach Term containing ſometimes twelve , fifteen 9. fer. Se#. fin. 
* or twenty days, ſoimctimes fewer. * It is ſo in the 
The firſt general Scſlions held in the Court of the Arches el - 
(for Michaelmas Term) was kept for many years toge- yr * P 
ther, the next day (if no Holyday ) after the Feaſt of Court of Arches 
St. Faith the Virgin. ON accns Vorm: | 
Hillary Term begun, likewiſe the next day(if no Holy- Fheteory | 
day) after the Feaſt of Hilary the Biſhop. 
Eaiter Term was alſo kept on Monday fortnight after g, 
Eafter- day, the ſaid Court commonly being proximo L#u1n- 
dens Paſche. For Example, in the Year 1650. Quizden. 
Paſch, 1s the firſt day of ay ( that being juſt a fortnight 
after Eaſter ) and this Term begins the {:cond of ay in 
this Spiritual Court. RE 
Trinity Term was kept in like manner the very next day Troy 
(if no Holyday ) after the Feaſt of the Bleſſed Trinity. 
The Court of Avdience is always wont to be held in the Court of Au- 


(ifno Holyday ): And in the afternoon of the ſame day; 

The Prerogative Court is likewiſe wont to be kept, 

After thele days there are no certain or determinate 
days in which the Law Is publickly pleaded. Though fre- 
quently after the ſpace of ſix, ſeven, eight or more days 
after any Court day ( as the matter requires ) they are 
wont to have Informations ( as they call them) for the more 
ealie and ſpeedy expedition, and terminating of Suits de- 
pending in theſe Courts. y 

It is alſo uſual for Citations to be 1ſned forth againſt the 


Prerog. Court. 


4 omg ans 
py FSI 


cellary that the Defendant repair immediatcly to the place | fr 5 
A 2 where "0 
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where rhe Court is to be kept, and inform himſelf certain- 
ly what day of the Week or Month is the day intended for of C 
his Appearance; leaſt his Adverſary get advantage by his 
not appearing. 
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CHAP. 1I. =_ 
wiſe 
Of the Original of the Court of Arches, the Court of by x 
Audience, with their Styles, and the Canſes generak Y,,,1, 
ty Tryca in them, alſo the Turiſdittion of thoſe two Ytin 
Courts Fointly. 2 
Thi 
FEED To ib go 
nan 
Of the Court of Arches. mY 
i. Its Original, and why its Official is called Dean of the for 
| Arches, onl 
' 2. Its Style ; how defined in ceneral. In" 
: 3. The Canſes uſually Tryed in tt. | x 
EE s 1, He Orizinal of the Court of Arches is uncertain, but - 
a wt + - It1s evident that ſuch a Court as is here ſpoke of ' 


Cm ej 15% has been of old : For Alexander the Third being Biſhop of | of 
L ',  Romeinthe Reign of Herry the Second, did (by his Wri- If © 
= foe ting, or Edict tothe Dean of the Arches,anc Pe Kilworbe A .. 

+3 carr f Arch-biſhop of Canterbury, who held the Seat Anno 1272.) Y © 
abrogate and aboliſh all che antient and obſolete Laws of ol 
that Court and ſet up others in thcir ſtead, $ - 
£-:42 Gy. The Official of this Court is 5t this day ( as he. has been P 
wat S354. WONT 1o to be) called D:an of the Arches, being for the .- 
NO, moſt part imployed in this Kingdom ( as well as in parts 2 
$..44 beyond the Seas) in the Kings affairs, and therefore ſel- | 
a dom reſident within the City of London. _ 


{ ET But he being abſent, the Dean of the Deanary of the 
He, 0% © Arches, ( whoſe Juriſdiction is terminated by the Limits, * 
i 9r Bounds, of thirteen Pariſhes in Londer, which are belong- + 


ing 


the 


wa 3 © FC 
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{ ſtance of Partics, but aiſo of his meer Office, or when ?cis Decay. de Arcu- 


L DE Atrudbmn 


_— 


_ AC—— 


ng to the Eccleſiaſtical Juriſdiftion of the Arch-biſhops 
ff Canterbury ) is often ſubſtituted, as the Surrogate of that 
Official ; ( and that by preſcript of the antient Statutes of 
he ſaid Court) in which ſtate he hears and determines 
auſes as Official. Whence by vulgar error he ( as alfo 
the Official himſelf whilſt art leiſure to diſpatch buſineſs ) is 
called the Dean of the Arches. The faid Official 1s like- 
wiſe called Official of the Conſiſtory of the Arch- biſhop ; 
or elſ: barely Official v-ithout other addition, as appears 
by the ſaid Statutes : Sometimes the Arcahiſhop of Car- 
terbary has had no other Official at the ſame time beſides 


hm. 

2. The next thing conſiderable is the Style cf the Court, 5 457 
This word Style is confuſedly taken in the Law ; ſome- - 9 ww A 
tines for the word Conjuetndo ; (which takes likewiſe the ve 
name of Tr9Ty Carrey Styria Judicii, &c.) How theſe words 
Sryl:zs, Conſuerudo & Obſervatio dodilter, 1s too tedious now 
to ſhew : though formerly they were indiff-rently uſed one 
for another. Ic is defined at this day a particular Cuſtom, 
only powerful, and of force in that Court, where ?c1s in ule : 

In which reſpect it differs from a Cuſtom which may poſli- a {HA 
bly be ſo general, as to be of force in the ſeveral diviſions of oh 4 - 
Courts. The Style of this Court is uſually entredin words, _. . ,. 
to this effect, ( Scil ) de ch of. 

Danicl Dun Knight, DoRor of Laws, principal Official * j:;,,; Lind. de 


of the beautiful Court of Canterbury in the Arches Lon- Sequeſt. c. fre- 
don quens verb, Ofs 
fictales. 


3. As to the Cauſes tryable in this Court ; its Official {7 
. f Lind. de 7u- 
Is the proper and competent Judge to take cognizance ,;.;;;.c.1.verb, 
of all Eccleſiaſtical Cauſes whatſoever + not only at the In- commitatur. 


promoted, as alſo all manner of Appeals whatſoever from fs ex/o/7 com 
any Biſhops, Deans and Chapters of Cathedral or Colle- — 
glate Churches ; Arch-deacons, their 'Officials and Com- ,ch;zpiſcopi, 
miſſaries, or other Eccleſiaſtical Judges whatſoever ( ex- nm poreſt cog- 
cept ſome certain peculiar Juriſdictions within the Province n/ere in Cane 
of. Canterbury, which belong to the Kings Majeſty ) having, gd ns pnpnc 
me 4 ou oh . > alibus. (F an 
or exerciſing any Eccleſiaſtical Juriſdiction or Authority. ,,,,:- 7. 
Alſo all Commiſſarics of the Arch-biſhop of Canterbury,what- zee eſſe penera- 
loever particular or ſpecial within all or any Dioceſe of lis vel ſpecialis. 


A 3 his 
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his Province; to wit, from the Commiſſaries of the Arch- 
biſhop which are conſtituted within the City and Diocele of 
Canterbury. Alſo of all Complaints whatſoever againſt any 
of the aforeſaid Judges ( except as before excepted ) for 
denying or delaying of Juſtice to be adminiſtred. The Offi- 
cial of the Court of Archcs may alſo proceed in all Cauſes 
whatſoever relating to Beneſfices, cither by way of Conteſt 
betwixt parties, or by way of ſingle or double complaint, 
and may inſtitute or ſuſpend. 


SE CE. 


> 4 
Of the Court oi Auaicnce, 
. Its Origimal, 


. Its Style, 
. TheCauſes uſually tryed zn it. 


13 hy 


their mere Office only and no other. 


Ueqeotal + 465 He Original of the Court of Audience ſeems to be 
Rite from this (Sczl.) che Arch-biſhops themſelves were 
| wont to try and determine very many Cauſes at their own." 
| Pallices ; but before they pronounced their deiinitive Sen- 
| tence they committed the matter to be diſcuſled and argued | 
by ſeveral men, skilled and learned in the Law, whom they 
{U& wes 7G Pamed their Auditors : So that for the executing this Power 
FF— ( formerly domeſtick ) there were Auditors of the Arch- 
biſhops Courr, ( and of the Cauſes therein) appointed eve- 
ROT, 04 where. To ap Auditors there was likewiſe joined 7 | 
We as 1ancellor of the Arch-biſhop, who cxecuted Caules 0 


2. The Style of this Court iz in the name and ſtyle cf the | 


moſt Reverend the Arch-biſhop, and all perſons ſummoned 
co appcar, are ſummoned in his narne, to appear before his 
Auditor of Cauſcs for his Court of Audience. 

3. The Auditor of the Conrt of Audience of Canter- 


* Vicarig Ge- 
neralis ( Offi- 
ctalis quamodo 

differunt Lind. 


| 


de ſequeſt.pſ. c. bury, hath in all things, the ſame Juriſdiction with the ſaid !, 


Frequens verb. Official of the Arches ; and has anciently been ( as at 


IC 7 % . . . _— . 
hard preſcat he is) by verineof a ſpecial Commiſſion, Vicar * | 
eoxum Officia General of the ſaid Archbiſhop of Canterbury in things 3 pIrt- , 


#bi reperias, aurae 


, | 


rch- 
le of 
any 
for 
[fie 
auſes 
nteſt 
aint, 


/ pear before him in the Place of JuCginent abov:-named, 
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tual; in which capacity he executes all and ſingular Spi- *< bom 
ritual and Eccleſiaſtical Juriſdiction of every Diocele be-4+/-44; 7o2ts 
comng vacant within the Province of Canterbury, which 
mir other ways appertain to the Biſhop thereof, 1t 1n be- 
7 the yang = lo be- 
coming vacant) he is wont to exerciſe by himſelf, and his  ” 
Cs” and alſo to inſtitute, to ſuch Benefices as Her Offs 
are vacant in any Dioceſe within the Province of Canterbury Aao4 4rAors 
( the Biſhop thereof being ſo awanting) as well as in the 
Dioceſe of Canterbury. Likewiſe he may by Law and Cuſtom , - «1 
celebrate the Ordinary viſitation within the City 2nd Dio- lor ho How 
ceſe ( where the Epiſcopal Seat is vacant within the Province SZL.v4 7 
aforeſaid ) and punith ſuch offences as are there prefented, _ 

This likewiſe happens equally to both the judge of the Loa fer 
Court of Audience, and the Official of the Arciics, that wy Ge ocÞ 
2s well the one 2s the other, may ſummon any Inhabltanlte&aia Conte 
within the ſaid Dioceſe ( fo vacznt as aforeſaid ) to ap- 4 a. 2s; 


notwithſtanding the Stat. 23 H. 8. c. 9. Sceing, that by Filter, 
the vacancy of the Epiſcopal Seat of any Dioceſe, within . 
the Province of Cartervury the Arch-biſhop is made the Or- 

dinary of the Place and of the Dioceſe, during that va- -» 

cancy; fo that he may tolerate his aforeſaid Judges , 

that they may freely cite all luhabitants within that Dio- 

ceſe where the Seat is vacant, and compel them to appear 

in the ſaid Couits at London, notwithſtanding the afore- 

21d Se1ute, 


SEC: 3 


Of the Juriſdition of the Judges of the two afore- 
ſaid Courts jointly. And what Juriſdictions. 


D Ecauſe as is aforeſaid one and the ſame Cauſe, may be YL *e; 
tryed inthe Court of Arches, and Audience; it is left LA | 

tothe clection of the Plaintiff to elect in which Court he Ae Conaelh a= yp 

will inſtitute or promote his Cauſe, whether in the Court SEaon 

of the Arches, or Audience; yet ſo, as no man be cited - a 

originally to appear out of the Dioceſe or peculiar Ju-.3 ,,..4 

riſdiction in which he lives, except in the caſes under-9.; .z- 
A 4 Witten, 4m Nay -of 


—— 
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BEA & oy, WrItten, Scil. 1. Except a Suit be commenced for any Cx- 
 ougiact ag? any, ceſs committed , or any Office neylected or omitted, a- 
ſoo x 07 £4277 -- gainſt Juſtice and Equity, by any Biſhop, Arch- Deacon, 
gone Dolt* Official, or other Perſon or Judge having any Turiſdiion 
PIO) Eccleſia aſtical or 2. EF: xceP! ic be proceeded by way of Ap- 
EE Ppcal. -QOri'3. E «Ccpt cicher of the Parties in Controverſic, 
| do think he has any juſt cauſe of Gravamen, or damape 
| offered him by the Ordinary of the place, his Subſtitutes, 
{ or Miniſters, after the Suit is commenced hcfore the aid 
|. lb. are, Ordinary; Or 4. Except the B:[hop, or Judge dares not, 
| 


130 +7 44-4447 of will not proceed againſt the party convened before him; 
Or 5. Except the Bilhop or Ocdi ary of the place, where 
the Cauſe ought to be Inffituted, pretend himſelf inte- 
reſled in the buſineſs directly or indireQly ; Or 6. Excepc 
5 & £45 the Biſhop or other infc: ivur Judge having Eccleſiaſtical Ju- 
ogouae +: ri{diction, in his own Right, or by Commiſſion from ſome 
| clſe; do by his Leiters of re quiſition or remiſſion, defire,or 
| requeſt the Arch-biſbop, his Official or Auditor afore- ſaid 
| namcd, to take to him the ſaid czuſe, and duely to ex- 
amine ,. and Cetermine the ſome; Or 7. Except a Suit 
Ip 24454 of Þe Cominenced in a C2 Cauſe, for Subſtraction_ ofa Legacy, 
[eacy- where the Will | (by ot ghich the Legacy 18 given ) 1s proved 


fo <7 lis if 


| 


| - within the Prerogiticc Tonrt of C7777 bury, ſeeing In this 
caſe, the Executor, by Pro! inz rhe WW] there, has ac- 

owledped the Arch-biikon {1s O:diiiury, and hath con- 
0” ledged t ch-bitho Ty, th con 


ſented to his ]urifdiction ; Or 8, Exc-25t : the Suit be try- 
=_—— : 4 able, as in the Ciſ.s mentioned 11 Like enſuing Chapter. 
—_- In any one of theſe Caſes the D-ifeniiant may be ſummoned 
bens. &) to appear ( Orizinally) out of the Diocele where he lives, 
notwithſtanding the Maxim Actor [cqritur forum Ret, that 
Is, the Plijntifi muſt infticute his C uſe » In the Court, to 
» » aþnadile- whoſe Juriſdiction the Defendant h-longs ; for the words 
- "xg = data are Convertible terms. : 

aSchaft 1 The word 7:ri/aittio ® fromthe uſe of the Roman Laws, 
merſ. in prax. is variouſly taken and underſtood ; That here ſpoke of, 
fob. 6. Weſ:m*. ſeems to be only Jur:iſdictio oratnzrio, which is a lawful 
ubtſuprade 7u- nower ( given to him who is appointed Magiſtrate) to 


riſaittione- 1.3. etermine civil and private Cauſes : fienifying likewiſe 
Cx per tot. forum 


- . -— GG eI_— 


b ſemb.f de Ju- Forum competens, a COMmpecear Cont, ad Furiſdittio fun- 
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Y- forum C omperens T or the Proper Court where any ought of f Ord» — 
right roappezr z in which ſenſe alſo we arc to underſtand ?;2*:; 1-5e%r, 


4, Ho X . b. Blum. 
on, I 7dex ordinarins to ſignifie a competent or proper Judge, —— 
ion | before whom any oughe to be convened. Nv 17% 

- P= 
"* Gp 
age 
8. CHAP. 1II. 
» 
aid 
or, S) E 'Þ s © I, 
m:; 7 
re Of the Prerogative Court of Canteronry. 
PC I Its Style. 
Ju- 2, The Cauſes Tryed theretn. 
ne | 3. The manner of declinins the Fudge of this Contt, and the 
or manner of alledging his Turiſciction, * * This is ſhown 
1d afterward in 
X- He Style of this Court, is likewiſe wont to be, in the 7525. part of 
. s ? "A — the book chaps 
It Name and Style, of the moſt Reverend, the Arch- 2: a TR 


Y, I} biſhopsof Carrterbury ; and all Perſons ſummoned to appear 

d F} zrelikewiſe ſummoned in his name to appear before Him, 

ls } or the Keeper, Maſtzr or Commiſſary, of his Pcerogative 

:= } Court of Canterbury. SEE” 

|- 2, To the Judge of the Prerogative Court do belong all Jorg te oherns 
" : ; . + , [08 0 ——_ 

Probations; and Approbations of Teſtamcnts, the Power Z. 
| of granting Adminiſtrations of the Goods of Perſons dy- Ly 4126 


l F 10; (inteſtate) within the Province of Canterbury; to WIL, $ 105 lres, An 
who have Goods, Rigl di :eabl 1M MOVe= 72t enters 

; ave Goods, Rights or Credits moveable or 10m hovee wetin ili 
© .}f ave, + out of the Dioceſe, wherein they lived, or inha- + De bonis & 

) | bitcdat the time of their Death, of which they were Ca- #*7% reſtand. 

3 | | pacitatedto dilpole, or have aTpoſed : If the ſaid Goods co—_ Pe 

* 14 ſo out of the Dioceſe extend bur to the value * of 51. or Sion 


4 upwards, which ſaid Goods are called boza notabilia, by jturuma.teftam. 
| the Style and Cuſtom of that Court, whicit is in force verb. Laicie. 
 @ at this day. Swinb. f. 6. 

[In this Court are Tryed all Cauſes of Inſtance, for the #+ 11-® 5+ 
proving anErevoking of Wills, whether Originally (in that - _— 
Inſtance ) exhibited, or formerly proved in Common Pa | 
formof Lay ; and for the grantiog and revokine of Admi-4222.7 orga 

RO TO NIN niſfrations 


—— — a 


& 
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niſtrations 1n the aforeſaid Caſes, whether the Judge was 
privy to the Circumſtances, at the time of granting the 


Adminiſtration, or whether it were ſurreptitiouſly obtain» 
ed, the truth being ſuppreſt, and falſity Togpeſted by the 


= 


Farty deſiring the Adminiſtration, contrary to the Law 
and the Statute, or if it afierwards appear there was a 
Will proved or Adminiſtration granted by any other Judge, 
( whereas the fame ought ro have been- done by the 


in theſe or the 


2 


_—_— Wy touching their timerary Adminiſtring ; 
pry Ro mmphy {aid Court: Allo all Cauſes about giving accomprts, for 
1/44 He -ap ( which 1s done by the foule Oath of the Executor) if 


rage <4 , Deccaſed's Goods ( being pcrhaps prevented of his 1n- 


? 

yo” Chene HK Cor to prove the Will by WitneTTes, which it ne Exe- 
VUevoc- fas Galae : "0s 

| cutor do nor wiffictmiy prove, Sentence 1s to be plycn, 
Ae HAotts; DAL fc Deceaſe:l dycd Inteſtare, and that the Probate of 


3 
” 


annulÞPd and revok*'d. If an Executor, who is a ſtranger 


[onugt Fe & the greateſt part of the Decealed's Goots vegmeathed 
var to him, and 1s doubtful ( the Witneiies co the WITT being 
5 dead ) lealt the Children, or next of Kin, or the Widdow 
of the Deceaſed, ſhould commence Suir againſt him for 
, the future, he may by vertue of that Will call the Relict, 
WM CP I the Children and next of Kin of the Deccaſed in Tpecial 
rand, wn 5, Cf Eliey think themſelves any way * Intereſſed, ) and all 
deris approbars Others whatfoeyer in general, that pretend To have any 
perſonas ſuas, Intereſt im theta Will and Teſtament of the Deceaſed, 
Czvola caur. or in the Adminiſtration of his Goods, to come and ſce 
wig the Will proved by Witnceiles ; and 12v7ful Proof heing 
| Para -* mace of this Will, and a defiaitive Sentence paſt for the 
IF " Validity of ir, this Will can never be made invalid Or 
DM FAY) voidable hercafter ( fo as therc be no nullity in the pro- 
| cecdinos) though the Teſtamentary Wirneſſegdye in the 
mean tmeo. And this is frequently practiſed. But after 
a Will has becn proved in Common Form of Law _\ = 
MIT - Mn pate" era Ou 


"OV 


Example: If any Will be proved in Common Form ' 


FE! that Will ſo granted in common form of Law, 1s to be } 


Ha Judge of the Prerogative Court ) and that tt is evident | 


Iike Caſs, Cauſes of inſtance may be promoted ja the ! 


Gree i corn Any Perion have an Intereſt in the Adminiſtration of the | 


44 cam eatt = y* tereſt by this pretended Will) he may force the Exe- | 


þ 


| 
F J ; - _ - — T—— . 
Bog ber of c& to rhe D>cceaſcd, ( that is) no way rtjated to him, have | 


— 


F Cauſe) do immediately accept the contents of that Will,” / ey 
| fo far as they make M7 Fs Client, Tealt 1 any Legacy © «foetus 
| bcing given his Client b the WII, he likewiſe Toole that Fe Hance 
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out being queſtioned or diſproved for the ſpace of thir- 
ty : Pr all benefit of Dil proving It, 1s taken away p —_ parts 
1d Tot — es MOINES ”  6.Sedf.14. ts 
"But it is to be obſerved, that when an Executor is called ry wag Loy Fa 
toprovea Will by Witneſſes, and does ſuthciently prove f,,,, i 
it, if the Plaintiff, who deſired to have the Will ſo proved, n7 probatum, 
makes no exceptions or replyes ( afcer the publication of &c. Vide mas 
the Witneſſes ſo examined upon the Will ) againſt either an. Latch. þ. 
S224 1. 129Mynſ.inſt, 
the Will or the Witneſſes, nor does propound any dila- ,;. reflarar binn 
tory matter, to hinder the giving of Sentence for the va- bens 1ib. in po* . 
lidcity of the Will, then the Judge cannot condemn the teſt.in text«n.7 
party (overcome ) in expences : Bur it is otherways if he Pius Aotyg 
docs propound dilatory matters, and fails in the proof enlburyp or, nn & 
of them, for then he is condemned in expences of Suit ET Jawve (RIS 
b Tot 44 ate mm 

at leaſt in thoſe that are made ſince he propounded his CON- v4ate at kny 
trary Pleas. _ 

Alſo all Cauſes in this Court are ſaid to be Summary Cau- ++ [A Fre ate 
ſes, becauſe they require a Summary Proceeding. 47 446 

Laſtly, ir is to be noted, that if any Will be Exhibited at -Z.,,4,7 fe 
the Petition of any Party deſiring to have it revok'd, It is 424 47, axe 


very neceſſary the Proftor of that Party ( inſtituting the 4, 47% 
” ay 


by his EZNCT2] Nezation, and DiIproving the WIIT. This 1s 


4 WOrLK of Supererrogation, DeINg IpoKe OT { and More pro- 
perly no doubt) in the particular Practice which theſe 


Cauſes require, 
SEC I. -2. 


The manner of Proving of Wills in this Court in 
Common form of Law, &c. 


. What a Will 5, 

. What are the Conſtitutive or Eſſential Parts of it- 

. What are the Accidental or Formal Parts of it ;, and how 
it differs at this day in England from thoſe Forms ob- 
ſerved by Juſtinian. 


« The differences of Wiils,many ſorts of which are abro gated, 
5+ The 


OS.) 


9 


2» 


Dali | 


ciesoff the Deceaſed, ſo far as the Goeds will extend, and Law 
| j 


oral 


DE 
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- 


* Mynſ. Inſt. 
de teſtament. 
ordinandis in 


The Prafice of the 
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5. The Will how proud in Common Form, and the Execu- 
tor how ſworn, 


—_ 


6, No Executor named 14 the Will to whom u« the E xecution' 


of the Will committed. 
7. The Executor being dead, who muſt prove this Will. 


O this Court likewiſe belong ( as is ſaid) the Pro- 
ving of Wills, &c. 
i. A Will or Teſtament is defined the abſolute * Sen- 


text. teſtament, {ENCE Dotermination, or Decree of our Will, touching taat 


n.5s, 6,7,8,9. 
hec per tot hec 


which ve intend ſhall be done afrer our death. 
2, Theconſtitutive Parts of this Will are, the Teſtator, 


emnia reper1as. ghg has power, to make a Willlawfully ( intimated by theſe 


words, «ar Will -) And the Executor called in the Civil Law 
( heres) which is implyed in theſe words { abſolute or juſt 
Sentence ] for it cannot be {aid to be perfect unleſs an Ex- 
ecutor be appointed. 

3. The Accidental or Formal Parts of a Will are the 
Witneſles ; or thoſe Circumſtances which are uſed as Atte- 
ſtations to prove the Will Juſt, Lawful and Right. The ſo- 
lennity of which, differs much at this day, ( here in Erg- 
land ) from that formerly practiſed ; and mentioned by 
Fuſftinian and other Civilians, as may appear by Star.30.Car. 
2,C. whici will ſhew the Solennity ſo much at large, as it 
needs not be here inſerted. 

4. Tncdifferences of Wills are many, as they are enu- 
merated by Juſtinian in his Inſtitutes, the Digeſts, and the 
Gloſſcs tricreupon , but what ſorts and forms of Wills are 
only in force now in Envland, may appear by the aboveſaid 
Statute. 

5- At thetime the Exccutor Proves the Will, be brings 
totne JuJge one or more Witnelles, who ſwear to make a 
true Aifiver to ſuch Queſtions, as the Jadge demands of 
them touching the laſt Will and Teitament of the De- 
ceaſed. -Thcn the Executor ſwears 1n this manner. Tow 
ſhall ſwear thar you believe this to bethe laſt Will and Teſtament 

of the Deceaſed, and that you will pay all the Debts and Lega- 


hall bind you ; and that yout will cauſe all the ſaid Goods to be 
gpprixed, and make a true and perfett Inventory of the ſaid 


Goods 


- 
-} 
_ 
.) 
_ 


| 


- 
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Goods ( at a day appointedby the Judge, if none be then exhi- 
bited) and likewiſe a true and juſt accompt of the ſaid Goods, 
when you ſhall be thereto lawfully called. So help you God. They 
muſt lik:wiſe enter Eond to the Ordinery to this eftect. Up- 
on this, the Judge, either tacitcly, or expreſly in words, 
prozonnces the Will valid, and grants the Exccution of the 
ſame to the Exccutor. 

6. If there 13 no Executor named in the Will, then the 
Ficcn.fon of TME WIT, 15s commited To the Univerſal Le- 
Fitce named In the WAIT if there be one) ſimply as if he 
were Exccutor, If there is no ſuch named, then the Ad- 
minifiracion with the Will annoxcd 1s granted to the next 
of Kiidred tothe Deccalcd, in like form as Admainiſtra- 
tions arc granted, if there be no \Widdow, or that it do 
not plainly zppear to the Judge, who the Deccaſed intend- 
ed for nis Exccutor. 

The Exe-ntor dying before he can prove the Will, then 
the next of Kin to the Executor proves the Will ( if the 
1:7Jocof the Goods were ditpoled of to the Executor, by 
that WITTY with Adminittiation thereto annexed : as tup- - 
poſe a Wife, ( being Exccutrix and Univerſal Legatee, na- 
med in her Husbands Will ) dye before her proving the 
Will, (leaving no Children, of her Husband the Teſtator) 
inthis caſe, the Ordinary grants the Adminiſtration, with 
the Will annexed, to the neareſt of Kindred to the Wife, in 
manner as follows. 


S'E CI. 3: 


Of Adminiſtrations. 


. How theſe words Adminiſtrare and Adminiſtrator are 
1mderſtood. 

. What are the ſorts of Adminiſtrations here meant of. 

3 By what courſe obtained, and the Oath they take, 


to 


I, Dminiſtrare, & negotia * gerere, ſeem to be recipro- , ,, , 


cals; in as much, as they predicate de Procura- 


tore, or the Manager of affairs: and an Adminiſtrator in mers. verb. Ads 
a large ſenſe, is no other than a Procurator (that is he ) minitratio. 


who 


{ 1D UMpooney Faro! wd 
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who derives a power to manage, Or carry on affairs: their 
Office, or Act is called Admini/tratio : but theſ&words more 
| ſtrictly taken ( as they are here meant ) do ſignitie the ma» 
nagement of the affairs, of any one Deceaſed, by a ſpecial 
Power derived from the Ordinzry of the place, cc. Sothat IM... 
negotia gerere, and negotia agere, are oppoſites, ſeeing this 
laſt predicates only of Judicial Acts. 

2. This Power ſo derived from the Ordinaryzare the Let- 
ters of Adminiſtration, which are either ſimply ſuch,no Will Wh: 
at all being made, or comparatively ſuch, where a Will being Mee : 
made, but the Executor either not named or elſe 15dead, as Mc 
above; in which caſe the Will is proved as before, and Let- W4.- 
ters of Adminiſtration annexed to the Will with the ordi- Wo 
nary Probate ( which is the Judges Approbation of the ſaid Meca1! 
Wil, pronouncing, for the validity thereof ) and this is cal- Wrh« 


led an Adminiſtration, with the Will annext. Kit 
3- If there is no Widdow, or Relic of the Deceaſed (to Are 
whom the Adminiſtration of the Goods of the int<ſtate "i 


* #- is ſaid t} * Ought to belong of courſe )) then the neareſt of Kindred, _ 
die intejtate coming to obtain Letters of Adminiſtration, muſt lirſt have 
who either a Citation, againſt all and ſingular next of Kindred to the, 
| - ++r hops Deccaſed, to come, ( at a certain day, named in the Cita- 
” according ts FIC ) and appear before the Judge, and ſhew caulc if they | 
* Law, or if b-- Can, Why Adminiſtration of the Inteſtates Goods may not V 
, #ngmadeit is begranted to the Party, at whoſe iaſtance, the Citation is 

_ ved, obtained ; and this Citation is to be publiſhed in the Pariſh 

cutiris names Church where the Deceaſed inhabited, ( whilſt he lived ) 

in the Wil, a Sunday.or two before the day of appearance : if none ap- 

neſt de pear to ſhew reaſons to the contrary, or that ſome more of 

- +6 wink equal degree or intereſt, ( with the Party who took out the I, 
* Publick Citation) do appear, then the Adminiſtration is | 
granted to them equally. If there is a Will, whoſe Execu- 
tor is wanting as above, then that Will is proved, and the | 
Adminiſtration of the Deceaſed's Goods annexed. If the 
Deceaſed died in debt, the principal Creditor, or any of the 
Creditors, may uſe the like proceedings. This practice {0 
Jong uſed, ( in the Courts of his Grace the Lord Arch-bi- 
ſhop of York eſpecially ) pleads ics own reaſons and neceſli- 
ty, {o that no reaſons necd be ſhown for it, The Oath taken 
by the Adminiſtrator, is co this fallowing effect, 
Tou 


| 
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You ſhall ſwear that you believe the Deceaſed dyed without wcay? 
makins any Will, and that you will faithfully Adminiſter al hs 
Goris, Ke. and payall his debts ſo far as the Goods will extend, 
andthe Law ſhall bind you, and that you will make a true and 
erfett Inventory of all and ſingular the Goods, &c. of the De- 
ceaſed, aud likewiſe a true and juſt acconpt of the ſame, accord- 't 
ing:ot\e pierport or intent of the Bond by you to beentred, for 

our dive Admniſtring the ſaid Goods, &c. For it's a great mi- 
ſtaketo impoſe an Oath contrary to the Law ; for the fornt 
of the Bond they enter was appointed to be taken, by an Adt 
cf Parliament, 23. or 24. year of Car. 2. which limits them # p, j;ce pje. 
thcir time, both for an Inventory and Account, &*'c. So that ne reperias a- 
ſooner than that Law limits them, they are not liable, to be pad Mynſ. Inf. 
call:d to give either Inventory or Account, as 1 ſuppoſe. Oar tops 
the Deceaſed leaves Children in minority, then the next of 11,90, 19. 
Kindredtakes the AdminiTtationto the ule of thole Chil- yy ge Sacceſs, 


dren;and 2ives good ſecurity to thECourtfortneir portions.* 


— 


— — 
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CHA F. IV: 
SEC 


What manner of Cauſes may be tryed in the Eccle- 
llaſtical Courts. 


1. What this word [ Cauſe ] ſignifies, and what 1s here 
meant by it. 
2. The Cauſes whereof this Court takes cogniſance. 


I, Cauſe ( called in the Latine Can/ſa )) is defined (by . 
Logicians ) That, by whoſe Vertuz or Efficacy, Cos _— 
any thing is made to have a Being or Exiſtence ; but what #en.ex.c.1.Se#. 
Analogy or Coherence, this may have with that which is em excomm- 
here intended, I leave to the more curions to determine ; "7: _ 
The word Cauſe is Metaphorically uſed here, for the * 
word ACtion; which ( amongſt thoſe many ſignificati- 
ons the Gloſſaries ſeem to pur upon it) we ſhall only 
define to be the righs of proſecuting or purſving (in 
a Court of Judicature) whatſoever any one ſuppoſes, 
Is properly his due, &c, Likewiſe the diviſion of this 
word, 
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b—— 


word, into Attions mixt, real, perſonal, &c. were from the 
 e=ags 4 * purpoſe to be jnſerted here. + 

<a> neo FI 2. As tothe Cauſes whereof theſe Courts take Cogni- 
fro Lanf. de pe- ZaNCe, they are theſe following. 1. 1f Perjury be commit- 


fition. n. 3. dz ted by any Witneſs or principal Party ( *. e. the D-tendant, ) 
verb. Sign. a ft their ions or Anlwers Rad or made, in any Ec- 
4 wg" "A cleſiaſtical Cauſe; the Party ſuffering dammage by this 
my ay Perjury, ( or any elſe, as ina Cauſe of Correction ) may 
Perjury. promote the Office of the Judge, ( for their Souls good ) 
and procecd before the Eccleſiaſtical Judge againſt the 
perjured perſon, in a Cauſe of Perjury : or rather may 
cite him to anſwer certain Articles touching his Souls 
health, and efpecially manifcſt Perjury committed, ( in a 
Cauſe depending before the Eccleſiaſtical Jucpe ) to be ob- 
jected at the promotion of N. Andif the party convencd 
be convi&t of Perjury, he is to be Canonically puniſhed, 
at the diſcretion and will of the Judge z according to the 
quality of the Cauſe. L:ndwood Provincial Conſtitutions de 
penis.c, efAfterne Santtio. verb. perjurio. But it may here 
be inquired, how the Principal Party ( whois wont, for the 
- moſt part to anſwer as to his creculity, and not as to the 
abſolute tiuch of the matter) can be convit of P-rjurr, 
I anſwer, that if the Principal Party ( that is, the Dc- 
fendant) do an{wer nepatively to any Poſition, which con- 
tains his proper Fact ( and that waich he has but lateiy 
committed too) he ought to be convict, and condemned 
aS guilty of Perxjury, if the Poſition deny*d be proved by 
witneſſes: But in this caſe, conſult the Learned in the Law, 
whether the Reſpondent ought to be convinced of Perjury 
* Dehac mate-for anſwering as to his Credulity or Belict, * where the 


= 


xls gat matter being his own proper Fat, is recent, and may be 
// prefimed to be” croe of his Knowledge 
c. gloniain. ds PIclume to be” within the verge of his Knowledge, and 


Reſponſ. per tot, freſh in his memory ; Aad although the Defendants do 
& preſertim n. for the moſt part anſwer to the Poſition, containing their 
12. adrem. fa- own proper Fa@, ( as alſo tothe other Poſitions, which do 
cit.On.Seft.r 1 not contain their-own proper Fat) I believe or T do not 

believe, &c. I preſume this Error has inſinuateTit Telf 

through the Ignorance or Negligence of the Regiſter or 
"WE ?* Examiner, who takes the anſwer. 2. If a Clergyman. has 
OY? committed Simony in obtaining an EcclcenaMical '—=F 
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he may be convened either by the Judge his mcer Office, 

or 3t the Inſtance of a Party, and may be puniſhed accord- 

inz to the Canonical Sanctions; es alſo the Lay-perſons, 

who are ſharers in that Crime. 3. A Uſurer likewiſe ( at _ 3- 
4 — _ Uſury., 

leaſt tuch who lends money to uſe, and recelves tor the 

{ame direQly or indirely, above the rate or quantity of 

ten pounds for every hundred, but not elſe) may be con- 

vened and puniſhed by the Eccleſiaſtical Judge. For by the 

Stattites of this Kingdom, it is prohibited the Eccleſiaſtical 

Judge to proceed againſt Uſury except the aboveſaid Caſe 


be made ſufficiently appear. 4. If any = violent bands aayt! | 
upon a Clergy man, or do brawl anTUuarrel 1n the Church tent? _— 
& Church-yard ; he may be convened and corrected, el- we a(13:4 | 
ther by the meer Office of the Judge, or by the Office be- 
10g voluntarily promoted by the Eccleſiaſtical Judge, that 
i5, where the Judge Aſſigns any Perſon to Proſecute. 5. If 
any one is accuſed of Adultery, Whoredom, Drank_ - 
Blaſphemy, for bein7abſent from the Chtc 1, Or or not W. 
Cs his ſhare to the Fabrick of h1s Pariſh Church f#%<<* 

or for the providing Books for the Celebration of Divine , 


Service : HE may likewite be convened _ —_— by: + at 
the Eccleſiaſtical Judge , as above. 6. I any Xecutor 5 SY 
k2cp in his hands Leyacies lefc to pions uſes, the Eccleſia- OR 2dr 
cal Judge may proceed againſt this Executor of his meer 

Office, or at the promotion of the Church-Wardens, to 


whoſe Pariſh the Legacy was left, and compel the Execu- 
tor to the payment of this Legacy by the Eccleſiaſtical 


cenſures, which ſignifies the ſeverity, yigor, revenge, pow- 
er or ſentence, whether of Suſpenſion or Excommu 


ON. Cc Se rTeſtamentis, C. ita quorundam verb. = 
Te Carſur. 7. If any is hindred or obſtrutted ( by the 7. 9/44 


ways concerned ) ſo 
Teſtators Will, according to the authority granted them, 
or that they cannot poſſeſs themſelves z or make an Inven- 
tory of the Decealar Goods, ( they probably Tor at Iealt- 
ſome—pareor then bene is the hands of ſome perſon, 
wao hinders them ) in this caſe, the Executor or Admini- 
ſtrator may implore the Judges Office, and prumorte it : 


And the Judge (the Premiſes being proved ) may pro- 
B | Nounce 
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nounce the Delinquents to have incurr*d the Sentence of 
Excommunication Promulged by Law, as 1n Caſes ot Te- 
merary Admuwiſtrators: And in theſe Caſes, the Party fo 
enilty is notto be abſolved, nntil he moke ſatisfaRion ( to 
| the Church, and lkewlle to the People ) for that thing for 
l, ſPronnromew bich he {ſo mcuris the Sentence of Excommunication, 
; F 2. 8.1f aRcaoror Vicar or any othcr Perſon ſubſtratt from 
l Sync? thc Arci-biſhop, Biſhop or Arch- deacon, thoie_Procurati- 
4 ©s that are duc to them, by reaſon of their orcinary Viſt- 
| Lation oF Synocels ; the Party ti.us pricved, may Sue be- 
tore the Ecclefiaſtical Judge in a Cauſe of Subſtration, of 
if " © Procurations and Synodals, 9. If any P<afion ly 
fl berrtrons Stipend goiny out of any Colledpo, B:ſhoprick, Cathe- 
| dar Ciurch, Deanary, 01 ally othcr Church whatſoever, 
'N 4nd ought to be paid io the Rector or Vicar of ſome other 
, Church, if it be ſubſtcacted, thcy may Suc in a Cauſe of 
|. ,, 1% Subſtracion of the Annual Ecclcfizſtical Penſion. 10. Ifa 
| ef erp Rector or Vicar of atiy Ciurch do make his boaſts, that 
TAY 2 Khercarcluch Tithes, or fuch a Portion of Tithes, or ſuch 
a Penſion in ivch a Pariſh ( or by ſuca a Rector or Vicar ) 
Cue To him 12 Right of bis Conrch ; the Parties grieved, 
may COmMmence Sult cy21:4t lim jn 4 Cauſe of Jaciitation 


Mm _—_———_— 


x1, Cf Tithces or Yearly Punlion. 11. 11 any nie; any reproach- 


ng aut BRSPw 1. — — | 4 GIF 
W perrnarre ful Words, (ihcogh nut Dif matt Ty TtTah is, Tuch as de- 
nore or preſume any ccriajn aims for the which words 
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| 
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they may be Ecclcliat{icallty corroulod, (v.4.) if any out of 
all UNZzLY, malicious or pallinnatc nr; 17tcr thele or the 
Sec Lind, de S') : 


like words: Thor ar: an mihouelt Linc, or then tt a Lier, and 


Sententia Cx- wrt f | 
com. c. 1. glofſ, 4reſt not what wntriuh them affirie?®;, or thou o7t no more to 
upom the ward be truſted upon thy werd thau a Dor + Thou art an Arrant 
quacunque K7ave ; or thou art & Drab, t 2 Sgoud, a Fat, 4 filthy fel- 
| opti low, &c. Althcugh formerly, this word Knave was not 
reproachful, but only fienifying the Male-kind, yet Is 1s 

otherwiſe now, bcing, 2ccouited by al a reproachful 

word; and if vpoi theſe words, no Action lics at the Com- 

mon Law,-thea may they Sue for thete and the like re- 

proaches in the Eccleſiaſtical Court, in a Cauſe of Defa- 

12. Matlon or Reproach. 1%. If Fees due to a Proftor in_ any 

: Eccleſiaſtical Canſe are _ſubTracteJ, The Proctor may Sue 

EH 42:4 Yetore the Eee eliaRical Judge, in a Cauſe of ſubſtraction 
(9 
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{Perſonal Tithes were payable, for the ſpace of Forty Years 


'N Alſo all hired Servants were to pay a tcnth part of their 
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of Fees due to him in an Ecclftaltical Cauſe. 13, If one 
and the ſame Parron hath prefent.d two Clerks, one to 
the Rectory, the other ro the Vicarave of one and the 
ſme Chnich; or if two Pertons havn gs the Advowſon 
from cle aud the ſame Patron, bave pretoned cachof them 
a Clero: -man, and they both are acmitied; if one of them 
deſtroys the Profits, and patter them <ff the ground, the 
other has an AAion againſt tim MN a C:010 of Spoliation or 
\'aſte: The reaſon is, becauſ» in MITCIIE It 1s not con- 
froverrcd as to the right of Prefoniaiion, for they both 7=M 
J derive their Title from onc {nd tne !:me Patron, fo that 
© the rizht of Patronage is £6 way 113 In many places 
Within this Realm, there arc thice Rectors 1n one and the 
ſ:me Church. 14 Alſo Cauſes of Subitrzttion of Mor- 14. 
tuarics, ovght to be TTFea amd Determined In the Ece Hortuartes: 
ciefiaftical Courts, though they cannot be Sued for, except 
Jinthoſe places where Llicy are payable, and according to 
{I tie rate and value following, : viz. If the Gocds of the 
| Deccaſed, the Debts being paid, amount not to the clear 


9 


3 


13. 
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J vaiuc or umm of Tea Maris, nothing ought to be paid 
but if above the ſuram «©! Ten Marks, and under Thirty 
Pounds, then Three Shiliinns and Four Pence 1s due: If the 
Eſtate amount to T'itirty Pont and above, but under Forty 
Poun?, then there is Six $':41lings and Eight Pence due: If 
to Forty Pounds 2nd upwards, then Ten Shillings 1s due; 
q by Stat. Her. 8. Cp.6. 15. Concerning Perſonal Tithes al- 

Md fo, all Mcn ( viz.) Merchants, Buyers, Scllers, and Work- 

ersof Cloth were wont to pay to the Rector and Vicar of 
| that Pariſh wherein their Family inhabited, and received 
| the Sacrament, the tenth part of their Gain ( by thename 
of PerſOnal Tirhes) before, or upon the Fealt of Eaſter, for 
the year then paſt (their Charges being birſt deducted. ) 


= 
( 


of Wages, deduCting firſt the charge of their Cloches. But 
q theſe Cauſes are now prohibited by the Statute of this King- 
dom, except in ſome caſes and ſome places, in which thele 


together before the 1aid Statute came forth, and obſerve, 
that for the proving aud juſtifying of the Cauſes, ( v4z. ) to 


prove the Gain; and the tenth parr of the Wages, the De- 
|  - fendant 


9-(e 
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20 


C haich. 
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eats in the 


of fitting and hearing Divine Servine in fuch a Sear, and a 
that the Defendant vi:1 cither diſturb him, or boaſt a Right Y 
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fendant ( by the ſaid Statute ) is not to take his Oath, or 
to undergo his Examen by virtue of the ſaid Oath, upon 
the Poſirjons of the Libel touching the Premiſes, ſo that the 
Plaintiſt can have no rclief in his Proof by the Dcfenants 
anſwer, as In vther Eccleſiaſtical Cauſes. But the Pl-intif 


in theſe caſes oaght to prove his intention touchir: the po 
tenth part of the Profit, or tenth part of the Wares by ſome P" A 
other means. 16. If in any Village or Hamlet, any Chap- 1 Ince, 
pel has anciently been founded, and the Rettor or Vicar ei 
in whoſe Pariſh the Village or Hamlet is Scituate, was wont J*©* * 
formcrly to celebrate Divine Service thcre by himſelf or © _ 


his Cueate, if this is denicd to be done, there lies an AQi- } 
on in that caſe before the Eccleſiaſtical Judge, ( viz) any _ 
Inhabitant of the ſaid Village, may Sue the ReCtor or Vicar |} of 

in a Cauſe of SubſtraRion of Divine Service in ſuch a Chaps | ' 
pel. 17. In divers parts of this Kingdom, and eſpecially || _=y 


ſome parts of Iales, the Scats of the Church, or rather | 
the Right of ſitting and hearing Divine Service in ſuch a |} 2% 
Church, belongs to certain particular men, who are Land- } 2? 
lords or Owners of Houles and Dwcliings within that Pa- 4 Lake 
Tiſh, and have ſo been time our of mind, ſo that none elſe !! Ag 
may be permitted to fic there : If therefore any man in- | c : 
trude himſelf into any of theſe Seats, and diſturb the Lord | vS 
or Owner taercof In his Right of ſitting, and hearing Di- | ma 
vine Service there, or do boaſt himſelf to have an cqual | 92 
Right of litting and hearing there; in this caſe an Action j\ © 
lies againſt this turbulent perſon, in a Cauſe of diſtucbance þ Ar 
or boaſting of the Right of ſitting 1n {uc'1 a Seat, in ſuc a on 
Church. And if the Plaintift prove his Poſſeſſion or Right 4a 
i 


aS above: He may obtain Sentence for his Right of ſitting ||, 
there, and his Adverſary is is to be reſtrained from this di- | 
ſturbance and hoaſting, and is ro be condemn*d in Charges f} 
of Suir. 18. If a ſingle Man ( that is, one unmarried) | 
( having treated with the Father of that Woman he intends | 
to take to Wife ) and pains his conſent, that he ſhall Marry 
his Daughter, and a promiſe likewiſe of a certain Summ 
of Money with her in Marriage ; but the Marriage being I 
conſummate, the Father refuſes to pay the Summ promiſes ; 
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n thiscaſe the Husband may commence an Acttion againſt 


znd 00 Action lies at the Common Law ; but it 1s other- 
wiſe if he promiſe to pay a certain Summ of money down 
pon the day, or ſome days after the Marriage; for then 
an Action lies at the Common Law. Though many years 
ſince, ſome Eminent Lawyers of this Kingdom were of O- 
pinion, that in either of the aforeſaid Caſes, the Cauſe was 
to be commenced before the Eccleſiaſtical Judge ; the rea- 
ſon they gave for this their Opinion was, becauſe theſe Pro- 
miſes and Stipulations ſeem to he of the ſame nature with a 
Matrimonial Contra@t : And the knowledge and cognizance 
of Matrimonial Contracts and Cauſes, belong ſolely to the 
Eccleliaſtical Judges, thence they draw this concluſion, 
that theſe ſorts of Contracts ought I1ikewiie to belong to 
the Ecclefiaſtical Judges. 19. And it is generally to be 
noted, that the Eccleſiaſtical Judges may lawfully proceed 
upon any Cauſe, of which the Canon or Eccleſiaſtical Law 
takes any cognizance to Try and Determine, fo as the Prin- 
cipal or Statute Laws of this Kindom contradict it not, or 
ſo as no Action or Plea, may be Inftituted or Commenced 
for the ſame matter at the Common Law. This has been 
argued in a Conſultation had between ſome Eminent Per- 
ſons, ( Learned in the Statute Laws of this Kingdom )) and 
certain $kilful Judges and Advocates of the Court of 
20. And laſtly obſerve, that in certain Caſes, 
one and the ſame Crime may be puniſhed, both in the Spi- 
ritual Courts, and at the Common Law, but rot after one 
and the ſame manner ; for at the Common Law they ſuffer 
as to their corporal puniſhment, but in theſe Courts as to 


Lie health of their Soul. * 


nt mentioned in this Set; which are ſpoke of afterwargs in this Books 


he Father before the Eccleſiaſtical Judge, in a Cauſe of 
Fubſtraction_ of a Dowry, in conſideration of Marriage, 


29, 
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ther Cauſes 
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SEC 2+ 


Of the different way of proceeding which .Cauſe 
require. 


i. Plenary o; Ordinary Cauſes, how defined, and why fo cald 
ler; what manner ef proceeding they require, | 

z. Which are the Cauſes that require ſuch a manner of! 
proceeding. 

3. Summary Cauſes why ſo called. 


' 


« 


FHeſe Cauſes in r: ſp. of their different way of pro- 
 cceding arc twe-told, Plenary and Summary. 

1. Plenary Canics or Ordinary Czuſes, arc thoje which! 
require a ſolemn Order in the procccdings, as the conte- 
ſtation of Suit; a Term aſſigned to propound and invoke 
all Acts, &c. a Term to conclude, 2nd a due Form of con- 
cluding in that Term, &*c. and thence It is, they are called; 
P] 


KC - þ. 
2. Wha: Cavks theſe arc, that require this manner of, 
Procels mult be learnt from thoſe, learned inthe Civil Law; 


howcv?r theſe following Cauſes by ancient and daltyProctog 
' 


Nary 


: 
+Ic4 bk Ls 


are found to be lenaryCaulſes, ( vii. ) 
« Every Tefſtamentary buſinets, and conteſts about T emc- | 


SE £5 


rary AcGminiftraticns, Cxcept in the Prerogative COurt. 
(Lt FACY- 
| Diilamation or Reproac!:, 
| Divorce or Separation tiom Bed and Board. 
| Dilapldation. 

__ /J-Ciration or boaſting of Matzimony. 

S |Subſtrattion of Procyratiors. 

© 'Subſt:ation of an Annual Penſion. 

=Þ Perjury ac the Inftance of a Party. 

_ ! Notorious S1mony at the Inſtance of a Party. 

< | Correction of the meer Office, or voluntarily promoted. 
' Notorious Uſury at the Inſtance of a Party. 

[njction, or laying violent hands upon a Clergy-man 
t the Inſtance of a Party. 

| Impediment of Marriage. 


oy 
11S, 


C 


A 


_ — 


_Right about Seats 1n the Church. _ And 
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And it is to be particularly obſerved, that if in any of 
theſe Plenary Cauſes, any proceed ſummarily, that is, with- 
out conteſtation of Suit, &c. all the proceedings are imme- 
diately null. 

3. Summary Cauſes are ſuch as reſpeR not this Solemn and 
ordin2ry way of proceeding in Judgment , bur they require 
cal a Summary and ſhort proceeding, and ( as they term ic ) 

J 4/que ftrepitn Fudicit, © de ſtmplice & plano, And theſe 

» off Cauſes are all thoſe, whereof the Prerogative Court takes 
Cognizance z for by the Style of that-Court, they are all 
called Summary Cauſes. And if any proceeds Plenarily 
F in theſ> Cauſes, the Proceeding is not nulPd, but more 
pro-Y valid : if therefore the Proctors doubt which Cauſes are 
Plenary, and which are Summary z they may proceed Ple- 

hikhY narily, although the Cauſe be Summary 3 and by that mcans 


nre- Y avoid all danger of nulling the proccedings. And thus 
roke you have had an account of the Precognta, Or things ne- 
-on-Y ceſſary to be known and underſtood, before we come to 


lledY fpeak of the manner and ways of Adminiſtring Juſtice in 
J theſe Courts. We ſhall next come to ſpeak of that which 
in the Law is properly called Judicium, of what Perſons 
conſtituted, what Acts are preparatory to it, and what Ac- 
cidents may intervene betwixt thoſe Acts, and thoſe which 
conſtitute its principal parts, and all this with as much plain- 
neſs and method as is poſlible. 
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Of that which in the Law is properly called Judicinm, Fo! 

\ h- 

I. What #t ts, how atvided. | we 

2, Of what Perſons conſittuted- | Se 

3. What Adts are called Preparatory to tt. ae 
4. What Atts are properly / aid to conſtitate its parts. 


His word Jruaiciim * as was ſaid before, is a 
Judging betwixt the Juſt and Unjuſt; or ir is ſaid 
co be that which determines, and puts an end to 
| the Cavle or Suit, which are indeed the material | 
parts of it. It is varioully ; divided : In reſpec of the Antece- 
dent Cauſe, it is divided iato Spiritual and Temporal ; In re- 


ſpec} 


| 


l 
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FART. II. Eccleſiaſtical Courts. 


ſpect of the Object, ic may be ſaid to be General, Univer- 
Al, Special, Publick or Private, Civil or Criminal, Perſo- 
1al, Real or Mixt - In reſpect of the Form, it may be d1- 
rided into Ordinary ( that is Plenary ) or Extraordinary 
(that 15, Summary. ) 

2. The Perſons Conſtituting * this7«diciam are the Judge "eſemb.paras 
( who is ſo called a Jure dicendo, from his determining the on fe Fw 
Law ) the Plaintiff or Actor ( ſo called ab agendo, from Act-, = 
ing, becauſe he firſt provokes the Judge ) the Res or De- ik 


25 


Chilian, in 


I fendant (fo called 4 Refrom the matter or thing, for whole prac. c. 22: 


cauſe he is convened. ) And likewiſe thoſe Perſons who 
are called Fudicio Aſſiſtentes, thoſe who aſſiſt in [ucgment, 
5 firlt, thoſe who aſſiſt the parties in controverſie ( Sci7. ) 
the Advocates ( called the Patrons of the Cauſes) and the 
Proftors. Secondly, Thoſe who 3lliſt the Judge ( Sec:l. ) 
Aſſeſlors ( which are ſo called becauſe they aflociate or at- 
tend the Judge : See their Office in Weſembecy ) the Nota- 
taries, Scribes, Actuaries, Apparitors. 

2. That which ( according to Weſembecy ) is called Pre- 
paratory to Judgment, ( but is nocſſencial pair of it ) 1s the 


Citation and the mediate parts ( Scil. ) the Proofs made in 
P ( ) + De Fadiciis 


ſ the Caule T. But Mynſinger proves the concrarys ( Scrt, ) af. N.Gs 


that the Jus vocatzo this calling to Juſtice, or the Citation, 1S'1,,;,,"5, a5, 

to be accounted for the very foundation of the Judicial Or- f34.r.Se&. Sub 

dcr, being as it were the Cauſe ſine qua non. ſtamia judicit. 
4. The Conſtitutive or Eſſential Parts of this Judicrum, O 

are Firſt, the Litis Conteſtatio, the conteſting or joining Suit :/ —_ prepae 

For before the Judgment or Conteſt is begun ( which 1s not 

before this parr of the proceeding calPd the Litzis conteſtato) 

we cannot be ſaid to ask any thing. The Second Part 1s the 

Sentence, which is the Judges pronunciation upon a Caulc 


«epcnding betwixt two 1n controverſie. 
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T 2ux ht, QU5* 
tuplex,qua, for- 
ma, quod 
debet contiinerr, 
CF in qua for- 
ma vel ſhe. 
debet certifica- 
T1, plenius tra- 
ditur 2 We- 
ſemb. in para- 
tit. R. tit. de in 
Js Tard'? per 
totem. Mir ans 
ea in Spreul. 
ANUYED Co ar C1- 
tat. Sinus dc 
citat. art. 20, 
Lantr.de Cita- 
#10n. per totum, 
Weſemb. pa- 
rat.inCod. bt, 
per tot. Myr. 
Obf.72.Cent. ts 


SE CT.-2. 
Of the ſoundation or beginning of this Judicium, | 
| which 15 the Original Citatien, 


t, What a Citation 15. 

2, What it ought to contain. 

3. The differences of Citations, and by whom obtained. 

4. To whom diretted, andby whom, and how Executed, 

F. How certified. 

6. An Authcntical Certificate, what it ts, and how made, 
Citation 4, or this Tus Yocatio, Is a Judicial AR, 


DT wiercby the Defendant by authority of the 
Juige, ( the Plaintiff requeſting it) 15 commanded to aps | 
pear 1n order to enter into Suit, at a certain day, in a place 
where Juſtice 1s Adminiſtred. 

2. The Citation ought to contain, Firſt, The name of the 
Judge ( and his Commillion, if he be delegated; ) if an Or- 
dinary Judge, with the ſtile of the Court where he 1s Judge3 
2. The name of him who is to be cited. 3. An appointed 
day and place where he mult appear ; which day ought et- 
ther to be expreſs*d, particularly to be ſuch a day of the 
Week,or Month, ©&c. orclſe only the next Court day ( or 


L, 


lonecr) from the date of the Citation, in which the Judge | 


ſits -to Adminiſter Juſtice : The time of appearance ought» 
to be more or leſs, according to the dilitance of the place 
where they live. 4. The Cauſe for which the Suit is to be 
commenced. 5. The name of the Party at whoſe inſtance 
the Citation is obtained. Theſe words may alſo be added, 


( Scil, ) if the ſaid day be a Court day, or otherwiſe, the | 


next Court day followinz, in which the Judge happens to fit 
to Adminiſter Juſtice. The reaſon of this is, leaſt that day 
of the Month ſo particulariz'd in the Citation, ſhould hap- 


_ 


pen to be a Holy-day, which (as was ſaid before) is no day |} 


for Auiminiſtring Juſtice. 

3. As to the differences of Citations, they are ſuch as 
contain cither a peremptory command to appear, or elſe 
arc Mandatory and Inhibitory, where the Defendant is > 
only 


C 


My 


——_— 


ey 


or any Sollicitor he emptioys to go tO 
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PART. Il. Eccleſiaſtical Courts. 


only warned to appear z but the Judge before whom the 
Cauſe larcly depended, is forbid to proceed any further : 
Or elſe they are Mandatory and Intimatory z AS where Ex- 


ecuturs of Wills do not only Cite all the next of Kin to _ 
appear and {ce the Wills proved; but al ate to them, 


O 1ntim 
that If they appear _not, they intend to PLocec Cc, Like- 
wiſe Cirations Tin reſpert of their end ) may be ſaid to be, 


either general ( as where the Defendant is Cited to attend 
the whole Cauſe and Order of proceedings) or ſpecial (as 
where the Defendant is only Cited to do, or periorm ſome 
particular A to be done in the proceedings, Cc. ) Alſoin 
reſpect of its form or manner of Execution, a Citation 
may be ſaid ro be publick, (that is, that which is Executed 
by a publick Edict in the Churc?, Cc.) or cife Piivatcs 
( which is eicher verbally Executed upon Lhe Defendants 
Perſon, or by notice thereof left athis houſe) or laſtly, a Ct- 
tation may likewiſe in this reſpect bc ſzid to be real, being 
Executed upon the Goods, as IN Maritime Cauſes, &'c- 

The Orizinal Citations, ( which are only Mandatory Or 
Intimatory, cc.) may b2 obtained by the Plaintiff himſelf, 
the Court in 1:15 Names 
the other which we diſtinguiſh by the name ol [Inhibitory 
Citations, ( being for the moſt part, iflued forth upon De- 
finitive Sentences, or other grievances done 10 the party 
complaining, by the inferiour Judges who are czlled thoſe 
from whom it is zppealed ) arc obtained ( with much eaſe ) 
of the Judges of the Arches and Audi:nce, by the Party 
o:cerned, or his Proctor, who carry the Citation and In- 
hibition ( ready drawn in writing and nt for the Seal ) to 
the Judge, the Seal of whoſe Office they having requeſted, 
's immediately put to them. It is apparent that formerly 
( for the ſpace of a hundred years, 4s appears by the Re- 
cords of the Court of the Arches) all Citations and Iahibl- 
tions were wont to be drawn by the Proctors, and not by 
the Apparitors, Sollicitors, and other unskilful Perſons, as 
is too frequent in the ſaid Courts of-ihe Arches, to their 
great diſgrace, and oftentimes to the prejudice of the Patr- 
ties in Suit. 

4. Theſe Citations are uſuaily direted to all ReCctors, 


'Vicars, ( as Mrs Clarke ſays) Chaplains, Gurates, Clerks» 
and 


#8. P . < 
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and literate perſons whatſoever, or whereſoever conſtitu- 
ted, throughout the Province of Canterbury, or they may 
be directed to any one { or more ) particular perſons ( who 


to execute the ſame : $9 that every literate perſon, who 
can read any thinsz thatis Written or Printed, ( though he 
underſtand not the Latin Tongue ) may be accounteda fit 
Mandatory to cecute the ſaid Mandate; in doing of which 
he ought to obſerve this: ( Sel.) He ought to ſhew the 
Party Cited his Letters Mandatory , under the common 
Seal of the Judge, and by vertue thereof, he ought to 
Cite the Defendant, to appear in ſuch a place, and at ſuch 
a day (as mentioned in the Mandate) and before ſuch a 
Judge, to anſwer ft:ci1 a Pjaintiff (naming him) ina Cauſe 
of, &c. Andif the Party Cited, requeſt a Copy of this Ci- 
tation, the Mandatory ought to give him a Copy, and re- 
ceive only Sixpence for that Copy, if it be an ordinary or 
uſual Citation, that is to ſay, if he be to anſwer in a Cauſe 
of Subſtraction of Tithcs, Diffamation or Legacy, &c. But 
if it be an extraordinary Citation, containing an Inhibition, 
or Intimation, and much in length; then he may ask 
Twelvepence for the Copy of it if he will. Mr. Clerk ſure, 
does not intend, that ſuch a Mandatory as he ſpeaks of, 
ſhould Execute an Inhibition : IF he does, it is a thing not 
reaſonably prattiſed ; for one of our Learned'ſt Notarics 
ſeems to have Learning little enough, to read over the Con- 
tents of an Inhibition ( to the Judge or Regiſter on whom 
It is to be Executed) and to cxplain their Ars Notariata 
Grammiatically. 

5- The Mandatory ought to be perſonally in Court be- 
fore the Judge, to certifie and make Oath, how, and 1n 
what manner the Defendant was Cited ; or elſe the Manda- 
tory, or the Plaintiiit himſelf ovght to certifie his Proctor 
before the day of appearznce, the name of him who Exe- 
cuted the Citation, and tine day and plzce in which he Ct- 
ted the Defendant, that fo the Plaintiffs Proctor may draw 
an Authentical Certificate thereupon. In ſome Courts, If a 
Mandatory (whois known to be a perſon of Credit) writes 
a Certificate to the aforeſaid purpoſe, irtis good without an 
Autheptical Certihcate. 

| 6, This 


muſt be named in the Citation )) giving him or them power . 
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6. This Authentical Certificate is a kind of ſolemn wri- 
ting, Crawn or confirm®d by ſome publick authority, and 
ought chiefly ro contain the name of the Mandatory, and 
therein 15 directed to the Judge with his wented Style ; 
li:ewiſe the day and the place in which the Defendant 
was Cited, and the cauſes of his appearanc23 In Teſtimo- 
ny whereof, ſome Authentical Scal ought to be pur to it, 


 ( viz.) of ſome Arch-deacons, Officials, Commillaries, or 


Raral Dean's Seal : To all which Certificates in all Cauſes, 
ſince the Memory of Man ( by che Style of theſe Courts ) 
ther? was as much Credit given, as if the Mandatory had 
pcrſonally made Oath of the Exccution thereof, See Lind- 
mod, Conſt. Othob. $. De ſigill s autent. & cuſtod, eorum. 
But the Party grieved by this Certificate, (if it prove ficti= 
tions and falſe ) may object againſt, and oppoſe it by way 
of Appeal : And they, who ſet their Authentical Seal to it, 
ought to undergo the Penalty contained in the Con!tiintion 
of Othobon. F. Que littere falſe licuntur, & pena evrim que 
erſdem uti preſumunt : See the gloſs upon the words, h#- 
jus Scripture pena falſaris debita, Fc. And it 1s 9 be ob- 
ſerved, that the Arch-dezcon, Official, Rural Dean, &c. 
who ſet their Seal to the ſaid Certificate, ought to Certihe 
that they put it to at the ſpecial inſtigation and requeſt of 
the Mandatory, or elſe it avails not, this has been objected 
and with ſucceſs. 
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Of Proitors and their Office in bringing in theſe Citations. 
SEC: -h 
Their Manner of Conſtitution- 


i. What a Proftor 15. 
2: Their ſeveral Ways of Conſtitution defined and ſhewn. 
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He next thing confiderebic in order, C:cms to be tic 
Proctor, his Power and Office, G's. tccing no Cita- 
tion, though Excanted can be brought ints Contr, bur by 
the Procior, nor any nutice Ltaxcn of If, v3ic'; Exhibited 
by him. Thercfore amoog the ſeveral div1:in15 of ProRtors 
( in reſpect of their Offices) we ſhali only make uſe of 
deſtnition beſt fitting our purpole, and in this place 


" lor 
LUAT 


* Fide Piiciie 
Ex: 0:71- (7 2. 
Cod. cd:m 
Umm. ai/put 


_ An it is Pro: aror Judicialts a Judicial Proftor * which is ins 
GE hoe it tended; ( that 1s) he who manages any ones corcern ina 


Tab. e129. 1, Court of Judicature, by the ſpccis] Mandate of his Client. 
Weſenb. ff. > The divilion of Judicial Protors, See in Mynſ. Inſt. de 
#1. 2 hon; F. 10; 
+ Qwal fir. 2. A Prettor is conſtituted either by Proxy, + or aprd 
mam 77 mate- ata Citric, or betore a Notary Publick, and Witnellts. A 
riam conſticn- Proxy (which Weſembecy ranks in the number of Exira-judi- 
_ - 29% Ciz] conſtiiutions; as alſo the other before a Notary Pub- 
LD lick) isa Power or Mandate given to the Proctor by his 
dF 6. p-r ror. Client to appear for him, and to do all things for him which 
Mynſ.0tſ.45.1. hc might pollibly do, if he were perſonally there þimſclf, 
hoc tit. Maran- yi; power tofſubſtitute at.other in his ſtead, (o often as 
<p te ſhall bo abſent upon urgent occaſions. And that it 
\ mn. 35.in Prat, May be voiid and authentics, It ovght to contain the name 
& Spc. in tit. of the Party conflientty, ticename of the Proctor coanſti- 


de procur. SY, tutcd 3 219 againſt whoin, in what Cauſe, before what 
ran. Judpe, ad to Wnut Acts he is conſtituted ( viz.) to a(t, 
Raw. 12.10. "in. * 


4 Criacth CC» OL ICCELVO a Lb, (0 CYCCPT, conteſt Sulr, produce 
obſerr;.l.7.c,:;, Witneſſes, hoir Sentence, &c. in which relpect thete Man- 
Chili in pr... Oates or Proxies may be ſaid to be either General ( giving 
£2. 2. full Power to proſccute the whole Cauſe while it is con- 
rrovertic ) or Special { which gives power only to do or 
pertorm ſome particular AQ, &c.) and this Mandate, that 
it may be Authentick, muſt be Scaled in the ſame ſorm, as 
Authentick Certificates ( before mentioned) are Sealed ; 
of whichſce Lemdwood ; Copſtiturio _Qthohows C. de Officio pro- 
 Tiratorum * Tſe Mandates Ought- ltkewiſe 49 make men- 
tion, that they are ready to confirm whatſoever their ſaid 
Profor ſhall do inthe Premiſes. Another ſort of Extraju- 
dicial Conſtitutions is that which is made before a Notary 
Publick, who draws up a publick Inſtrument —— 
| all 
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nd exhibit it into Court ; and likewiſe a Proctor is conſti- 
ned before two or more Witneſſes, who give their Teſtt- 
nony concerning this Conſtitution of the Proftor. A Proe 
tor is only then ſaid to be properly Confſtituted Judicially, 
henthe party conſtituting 15 pretent 1n Court, and makes 
"oice of his ProQtor before the Judge, an confirms his Per- 
on, and promiſes to ratific whatſoever his fatd Proctor 
all a&t or do, ( which Election he defires may be put into 
1c Court A& ) or when he, or ſome in kis name, offer t 
he Judge a Letter, or other Writig, which makes appea 
whom he makes choice of for a Proctor ; the contents of 
which is to be inſerted in the As of the Court: Mr. Clerke 
eems to reckon a Conſtitution beforea Notary Publick to 
ea Judicial Conſtituting of a ProCtor, bur the miſtake will 
alily appear by We ſembecy ti. T. De Procurator, 


SEC 1.2 


How, and when Proctors may be Subltituted. 


1. What a Subſtitution is, and the ſeveral kinds of it ? 
2. When a Preaitor may Subſtitute another in his ſtead itt 
an) Cauſe. 


Subſticution is the putting any one in his ſtead, giving 
. Power to Actin his abſence. There are ſeveral ſorts 
f Subſticutions, ſome are Teſtimentary ( which are like- 
iſe either General or Special ) others Pupillary ; others 

ch as are made by the Officers or Aſſiſtants in Courts of 
ontroverſie, which agrees properly with the Definition 
ere mentioned, 
2. And though a Proftor has power given by his Proxy 
d Subſtitute any other in the Cauſe, ſe often as he ſhall be 
ſent from the Court ; yet he cannot Snbſtiture any Pro- 
a before the conteſting TT Suit called the Lirzs Copreſtario, 


cauſe hE1s not ( till then ) either Lord of the Suir or Con- 
dverſie, nor can it (properly ) be calleda Suit : Bur after 
ls Litts Conteſt atio, or conteſting of Suit, all things what- 
Veracted or done by the Subſticured Proctor are _ 
an 
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and good in Law, as if done by the Original Proctor, We 
ſemb. ubi $, 


SES +24 


When a Proctor 1s ſaid to ceaſe to be Proctor 1n 2 
Cauſe, and when not. 


He General Rule is, Vnumguodgue difſolui eodem mods 

qizo Colligatum eſt ;, every thing ought to be diſlolyd 

after the ſame manner, ( that 15) by the ſame power it re- 

ceived its Being ; ſo that a Proctor ( being conſtitutcd by 

murual conſent ) may likewiſe be releaſed after the ſame 

manner. But this General Rule admits of ſeveral limita- 

tions, though before the Suit is conteſted, ( in which ſtate 

the Civilians term the buſineſs to be, «ts yes integra ) the 

»B F.T.depro- Proctor may be revoked * or changed : The ſeveral Cauſes 
cur.Zouch. Ele- of Revocation are at large Enumerated by Weſemb, Like- 
= nx wile the Clicnt dying before the Suit is conteſted, tiiough 
4p Fx oro- the Proctor has exhibited his Proxy, and accepted the Libel, 
wan &c. Yet he needs not furcher defend the Suit, but may 
Mynft. Inſt. let his Adverſary call the Executors or Adminiſtrators cf his 
T.de Mand. Deceaſed Ciicnt, and begin Suit anew, if any Action lie 
Self, Refs againſt them tor that fact, but ic is otherwiſe, if the matter 
ccaſes to be zfregra or whole, that is, 1f Suit has been con- 

teſted. "And on the contrary, if the ProRor dies aftcr Sui 

F Ranch. ad js conteſted, the Mandate is abſolutely revoked, + thougi 
Guid. papam the Subſticution made by that Proctor, after the Suit ſo con- 
it teſted, 15 not abſolutely revoked by the Death of the party 
Subſticuting, Alſo the Proxy is ſaid to be revoked when 


the Inſtance is ended, T7. J Sentence being given IM a 
Ciuc, ant T TTioreſtation of an cal being In d, 


* Weſemb. ub; nor can the PTocrors Aa or Do any Thing on EILNET paTty\, | 


S. Berlachin. except they exhibit tkeir Proxy for their Client ancw,after 
-— <ohggte the Sentence is laid, which ofcen.happens when the Proctor 
- army -aſd+ yo 2; appealing, comes before the Judge ( from whom he ap* 
eumitem v2. Pals ) and alleupes that he has ſo appealed, and deſires 
bis 234. diſmiſſion, cc. or when the party appellant, who got the 

Cauſe, comes and demands Sentence to be put in Execu- 
£10N, 


/ 


q fence of the ProQtor who appealed, AQ and do all things, 
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tion. And though the Appellate do obtain S-ntence of remiſ- 
ſion, and do preſenc this Letter of remiſſion to the Judge 


from whom it was appealed; yet he can do nothing 1n the 
reſence of his Adverſaries PFoefor> Por mult call FT: rin- 
Cipal party by new Procels, in Tike manner whether 1t2s ap- 

ter Sentence Is given, the Party who got 


aled Or Not : 
he Yentence, mult ca © Aaveric Party by way OI FIocels 


to ice the Sentence Pur in Execution, and both OI Tnem my 
Conſtitute their Protfors as at nrtt. 


ve if the principal Party die after the Suit has been 
conteſted by the Protors, the Proctor of that party ſo 
dying, ( whether Plaintift or Defendant ) is ( by the Con- 
teſtation of Suit, res nsmirum deſinens eſſe integra, as the Civil 
Law calls it ) made Lord of the Suit, * and may proſecute * Zouch. Elem. 
and defend the Suit, and doall things which ought to have = prud. p. 5. 
been done, if the principal Party had been alive; and like- OI 
wiſe obtain a Definitive Sentence, but we muſt diſtinguiſh : 
beiwixt Realand Perſonal Actions ; for all Actions that are 
Perſonal + do die with the Perſon, Such as are Actions OT + 7p. Se#; 
Cauſes Tor Diffamation or Matrimonial and ſuch like : But own. de Suc- 


in Real Actions which any way reſpect the Goods, or the </: 4n/-Gras 
Right any one pretendsTo a FeTonal Eſtate, &c. then what * 44%]. 
Is_ Tbovela fakes ptzce.  Tikewile it any Appeal Trom 
any pretended frievance which they ſuffer in the Proceed- 
Ings before the Definitive Sentence, and the Judge to 
whom it was appealed, pronounceth thar it was unjuſtly 
appealed, and thereupon remits the Cauſe back to the 
Judge, from whom it was ſo appealed, and the party Ap- 
pellate, Exhibits the Letters Remiſſary before the Judge, 
from whom, &c. and makes requeſt that they may proceed 
* according to the former Acts, and in the ſame ſtate in * Gajl.1. x.of; 
which the Cauſe was, at the time of the Appeal in this 109. n. 3,4, 5, 


Caf is » Grau. 
e, the Proctor of the party Appellate, may in the pre veſt Lo Fa 


as if it had not been appealed ar all; For the Proftor of fon _— 


the Appealing party, ( nor of the other party ſure ) does 
not ceaſe to be Proctor ; if the Appeal be made from ſome 
grievances committed after the conteſting of Suit, but be- 
fore the Sentence, ſeeing the Procuratory Mandate is of 


force until the Definitive Sentence. And theace it happens, 
C that 
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that the party Appellate needs not ( in this ſort of Remiſ- 
ſion ) call the principal party who appealed, to ſee further 
proceedings as above. 

Having now conſidered this Animal ( called a Proctor) 
in bis Original State, and thoſe other adventiitions circume 
ſtances he may perchance fall under; let us now proceed 
to the Hoc aze, the buſincſs he 1s to do, with 1ts manner 
and form. 


CET HT: bo 


The manner of bringing Citations into Court by a 
"Profice: 


i. How the Cit: 21197 Exhibited by the Pr. tor, = 

2. The Party to be Cited not beins f\« mns!, how muſt it bt 
certified, E 
The Citation Viis & Modis defined, how obtained, ham 
executed, anc how certified and brought into Court, 


& preſa ppoſe 4 the Proctor to he Conſtirnred in 
L 1om? toe forms forme entioned, we arcto colts 
| Ger his man 2 ppp »pearing in Court. Firſt, Therctore 
the Proctor of the Pl intiff in that day, on which the De- 
f:ngdant 1s ſummoned to appezr, is to exhibit his Proxy 
for 1s Client, Cc, and brings into Court the Original I 
CITITION. 

2. Now this Citotion beinga perſonal Citation; ( that 15 
to ſay) ſucha 02 5+ could not be Executed, unlets upon 
the proper Pcrſon of the Def-ndant, aniithe Party ſo f0 | 
be Cited, having p<ri12p3 zolc9! dud kimfelf, that he can- 
not be met with : In this caſe the Proctor ought to alledg | 
it, and ſhew the Mandacories Certificaie purſuant to ſuch 
ti;s Alledgment ; 2nd thereupon he ought tg Petition, that 
the Dzfendant may be Cited perſonally ro appear ( if he ca 
{o Cited) to anſwer the contents of the former Citation 
and if not perſonally, then by any other ways and means 
{ſo as the Pars Rea, cr Party to be Cited, may come t0 

the knowledge thereof, and this 1s It which is called Citatio 
viR 
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vis & modis, or Citatio Publica, a Fublick Citation, being 
it is Executed either by Publick Edict, ( a Copy thereof 
being affixt to the Doors of the Houſe where the Defen- 
dant dwells, or the Doors of the Church, within whoſe 
Pariſh he Inhabits ) or (as my Anthor cells me) by Publi- 
cation 1n the Church, in time of Divine Service; or per 
Campi1am the Toliing of a B:li, or per T:ybam the ſounding 
of a Irumpet, © vexiili ereftronem the ere cting of a Ban- 
ter. Thls being done, a Certificate muſt be made of the 
Piemiles, an the Citation brought into Court, ( as is even 
now mention'd) and it the party Cited appear not, the 
! 121ntifts Proctor mult accuie nis Contumacy, ( he being 
firſt three times called by the Crier of the Court) and in 
penal:y of fuch his Contnmacy, he mult requeſt, that he 
may be Excominunica!e. 


CHAP; Bb 
Of Excommunications. 


SEC: I: 


1. Ihat an Excommunication 1s, and the ſeveral ſorts of it. 
2. How obtained, and azainſt whom, and in what caſes. 
2, How denounced, 


"T's poſlible, many things may intervene before the par- 
"| 1. ties appear face to face in Court, one reaſon may 

gc the Defendants obſt inacy in not appearing ; ſo that the 
Only remedy the Plaintiff hzs in theſe Courts in ſuch a caſe, 
$ by way of Excommunication ; which we ſhall conſider in 
all reſpects. 

1. An Excommunication in General, is a Power or Ayu- 
hority inveſted in the Cliurch, * which ſecludes thoſe on * Videmanual. 
whom it is inflicted, from having or maintaining any Com- 127" cranes, 
nunion or Society with thoſe who ace Menibers of the _—_ 

urch; and this is two fold, rhe one is the major or great- excommunis 
CG 8 EC cation. 


4 
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er Excommunication, which ſeparates thoſe on whom it ig 
inflicted, not only from the myſtical Body of the Church 
and from Spiritual Communion, or receiving the Sact: 
ments, as well Actively as Paſlively, ( that 15, that they 
may neither receive them themſelves, nor adminiſter then 
to others ) but alſo from the Society of the faithful, as wel 
in Human as Divine Aﬀairs. The other ſort of Excomm 
nication is called the minor or leſſer Excommunication 
deing that which ſeparates only from the Paſſive communi 
on of the Sacraments ( that is, the receiving of them ) but 
does not forbid the Adminiſtring of them ; and both theſe 
are inflicted either by the Law, or ſome Canon, or ſom, 
general or particular Synod, ( which is perpetual , and 
thoſe who commit thoſe Crimes for which this penalty is 
afflicted , are ſaid to be Excommunicated zpſo fatto; 0 
which ſee Lindwood, de Sententia Excommun. C.ult. gloſs.ult 
or ſecondly, Theſe ſorts of Excommunications may be it- 
flicted by the Sentence of a Judze, when, and as he fees 
occaſion to puniſh the Contemners of Eccleſiaſtical Juril 
diction. 

2, Theſe Excommunications to be inflicted upon thoſe 
who are contumaceous in not appearing, Cc, are obtained 
by the Proctors Petition to the Judge. For the Citation 
( either perſonal, or viis & mods) being duly exccuted, 
and brought into Court 2s 1s before Girected, and rhe par- 
ty Cited being ſo propounded contumaccous, and decreed 
Excommunicate; the Plaintiffs Proftor offt:rs a Schedule 0 
the Excommunication to the Judge, who reads it ; if he be 
in Holy Ocders, if not, thzn it is given to one who is 10 
Holy Orders, who is conſtituted to this purpoſe by the 
Judge : This Schedule being read, it is left in the hands 0 
the Regiſter, who makes the Excommunication thereupon 
But the Letters of Excommunication, cught not to pals 
under the Office Seal ; at leaſt, they ought not to be delt- 
vered out of the Office that ſame day, in which the Sel 
tence of Excommunication was pronounced ; for the paſt) 
Cited has a whole day allowed him for his appearance, { 
that if he appear in any time of the day ( though afcer tie 
Court) in which he was Cited to appear, and does: coll 
ſtitute his Protor ( who in that ſame day exhibitgiagor: 

| egly 
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Kcgiſters Office an Authentick Certificate for the Defen- 
jant ) he ought to be abſolved from the ſaid ſentence of 
xcommunication without paying contumacy Fees, ( pay- 
ng only Sixpence for the Act, and for reading the Sche- 
Jule of the Excommunication ) and this appearance ( whe- 
her by himſelf or his Proctor ) being in that ſame day, is 
dy the Style of the Court called a good appearance. As 
or thofe who are liable to this ſort of penalty, they are 
ot only ſuch as are before hinted at ( Scil. ) ſuch as de- 
ſpiſe and contemn the Eccleſiaſtical Juriſdiction in not ap- 
pearing, &c. ( whether Witneſſes or others ) but likewiſe 
all thoſe who are ſaid to incur the penilty pſo fatto : In 
thoſe caſes enumerated by Dr. Lindwood, de Sent, Excom- 
municationis C, ult. gloſs. upon the words Candelis accenſts ; 
and in eſpecial manner, all thoſe who are converſant, or 
hold any Communion with an Excommunicate Perſon. 
And to this end ( not only by the Laws of the Land, but 
by antient and modern practice) it 1s provided, that eve- 
ry Excommunicate perfon be publickly denounced Excom- 
municate in the time of the Divine Service , Celebrated 
within the Pariſh Church vhere he lives, whiles the great- 
eſt part of the multitude is preſent, that ſo by this means 
not only the Excommunicate perſon himſelf, but likewiſe 
all viher the Pariſhioners of that Pariſh may have notice 
th th-reof, ſo as that they may have no converſation with 
$i. 8 them after they are ſo Excommunicated, unleſs it be with 
kr deſign of reconciling them to the Church, or in order to 

procure them their Letters of Abſolution : And theſe Per- 


It 1s 
wrch 
dact; 
t they 
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as wel 
DMmy 
ation 
amuni 
1) but 
1 theſe 
r ſome 
9 and 
y is 
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[s.ult | 
he i0- 
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Jurif 


thoſe 
-21ned 
ration 
-uted, 


Lind. de In- 
mun, Feelef. '" 
Seculi princip, 
Set, Ac quan- 
d1que Virb, mas 
cul an. 


he be - , ) 
: ; 1005 being otherwiſe converſant with them, are convict ang 

/ theſſ| communicate _7pſo fare, and"a5 Tucti are to be denoun- 

ds 0 ennance enjoinec iey are Abſol- * They muſt be 

if '"Twith_Condetrmation of Expences. Let all People Cited fri 

1Poſ.j ther Lind. ubi ſupra 
ak} © ©*tore obſerve thus much, That this Sentence of Excom. "0,5: 
Jeli-£ 2nication, is nor a thing of fo light a value, as many g2g, wr.vers. 


'.. "poſe them ; becauſe not only by the Eccleſiaſtical Law 
(appproved by the Laws of this Realm) the Eccleſiaſtical 
Judge may proceed againſt them, and thoſe who are co 
EXCOM- 


Rite, See how 
many ways it is 


n- ſaid to be deſpi- 
ſed, de ſent. ex- 


verſant with them as above ; bur alſo if = ſtand 1 
Nunicate for the {pace of twetve Months after the E 


com. Co 1. gl9ſss 


XCOM- ult, 


» the Pvnication 1s denounced; TITETTENatical ſudge may pro-__ 
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® Lind. de he- ceed againſt them in a Cauſe hereſie. * Nei- 
——=—x,2—wtg mer have Theſe Ficommunicate perſons any beneht 
eff. ad hec | vey Pa <4 ED - 3 
verb. vetemen. (he Laws of the Land ( either Sj1ritual or Municipal ) 
Fer ſuſpe8i more than thoſe men vio are called Bannatz, OT (ut- 
werb. Originis. Jawed. Many 0 bor p-nalties arc inflicted upon them 
Fe. An. ſp. by the Eccichaſtic) 1.2, for they arc rot only feclu- 
unto aecretal. 1.4 from the ſoci-ts of men whillt alive, but when they 
mn Rub.circa | ED . WY 
finem gc. 3, arc dead too, bing toridd Burial emtoir 1 Chuich or 
verſus finem d: Church-yard. 
her. deher. 1.2. 3, Thc Lettcrs of Excommunication bcing ready under 
-akarignn the Judges Scal as afore-mentioned, tic Plaintiff, or other 
per Archi. e, t. Perſon concerned, muſt ſend the ſame to the Rettor, Vi- 
car Or Curate of the Patiſh, to which the Excommunuicate 
Perſon bclongs, with orders to publiſh the ſame, 1n time 
of Divine Service u>vn ſome Holy-day or Lords day- The 
which b< irig pronounced, the ReCtor, Vicar, Curate, or 0- 
ther Prieſt who cenounced the ſame, ovght to make Cer- 
tificate of ſuch Publication, either Perſonally, or by his 
Letter, or by his Certificate annexed to the fame, con- 
raining the Name and Sir-rame of him who denounced 
them, the Gay and place where they were publiſhed ; then 
they ought r9 be delivered to the party at whoſe inſtance 
they were obtained, and ought ro he certified in due time. 
In order whereunto likewiiz the Parties who take out theſe 
Letrers of Fxcomnmunication, Ou%.t LO taKe care that tlicy 
be delivered to the Rector, Vicu: or Curate aforcſaid, 2 
day before that Lords-day or Feltiv-!, in which they would 
have them denounced, or at Ic:% rhat ſame day before 
Morniny or Evening Prayers, tiit ſo he may read them, 
and do what belongs io ris Office. And in this caſe, the Re- 


 ——C 


Qtor, &c. ( havin, fuch timely notice for. the publiſhing of: 


theſe Leiters of EMcommunication {5 aforc{:id ) ought t0 
take care that they be pabliſhed without delay, and being 
ſo publiſhed, that they be delivered and certified as above 3 
for if they neglect ſo to do, they are to be puniſhed (by 
ſuſpenſion from their Office ) by the Judge who ſends forth 
theſe Letters of Excommunication. For they ought f0 
remember that they are ſtrifly commanded by the ſaid 
Letters of Excommunication, not only to publiſh the ſame 


forthwith , but alſo to certifke the Judge who gage 
them 
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them concerning the day, the manner and form wherein 
ticy pablifked them. 


TEC Fc: 


The manner of proceeding againſt Excommunicate 
Pertons. 


1. Theſe who ſtand obſtinately Excommunicate until the for- 
ticth day, and ſeth not for Abſolution until then : How 
they are proceeded arainſt. 

. Thoſe who havins been formerly abſolved from the Sen- 
tence of Excommunication, if they incur the like a7AINy 
how they may be puniſhed. 

3. IWhat the Letters of Significavit for Arreſting an Ex- 

communicate Pcrſon are, how, and when obtained ; and 
how the Writ is obtained upon them. 


(, 


N theſe days, the Malice and Contempt men bear to- 
wards the Eccleſiaſtical Juriſdiction 1s fo great , that 

( out of areſolution to protrat Suir ) they ſtand Excom- 
municate ſometimes thirty, ſometimes thirty eight or thir- 
ty "ine days, and then on the fortieth day (to avoid Im- 
priſoament by the Kings Writ, de Excommunicato Capiendoy 
and the expenccs of Suir they are liable to upon that oc- 
cilion, being drawn to it by no remorſe of Conſcience) 
ty come and dcfire their Abſolution ; boaſting that they 
car have their Abſolution before forty days be elapſed, 
payiag only Contumacy Fees : Therefore to avoid the 
evil, the Eccleſiaſtical Judges may if they pleaſe, proceed 
( of their meer office, or at the promotion of the party, 
who ſuffers by retarding the Suit ) againſt theſe Excom- 
nuaicate Perſons, and contemners of Eccleſiaſtical Juriſ- 
Ciction, and unleſs they produce ſufficient and concluſive 
reaſons for their fanding ſo long Excominunicate ( viz. 
beczuſe they were beyond Seas, or in ſome remote parts 
of the Kingdom at ſuch time as the Excommunication was 
denounced, and for at leaſt thirty days afcer ) they may 


be enjoined Pennance, and may be condemn'd in expen- 
C 4 ces 


Mi. 
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ces made in that behalf, beſides the Contumacy Fees; and 
by thiz means they will be dererr*d from ſuch an audacious 
Contempt for the future; and then the Pucts words may be 
fitly applied to them, 


Oderunt peccare, mali formidine fans 
C& non Vvirtiittis amore, 


by this means alſo, Suits will be much abbreviated , of 


- whoſe tediouſneſs there is too peneral a complaint : For if 


the Defendant ſhould be Excommunicate as aforeſaid, before 
he appear by himſelf, or his Proctor to anſwer in any 
Cauſe, or if being Cited to anſwer perſonally to the Poſt- 
t:--ns of a Libel, he do odbſtinately ſtand Excommunicate 
f_; thetime aforeſaid before he anſwer, or if having given 
his anſwer, he neglects to undergo his Examen ( that 1s 
an acknowledgment he ought to make thereof before the 
Judge, owning that, his anſwer to be true) within the 
time appointed him for that purpoſe; and for that reaſon 
he i- alſo Excommunicate, and ſtands ſo, in form as afore- 
{aid ; or if bcing examined, he does perhaps refuſe to an- 
{wer to ſome one Poſition ; or, ſays he is not bonnd by 
Law to anſwer to ſuch a Poſition. This matter bring de- 
termined, and the Judge dclivering his Opinion that the 
Defendant has not anfwcred fully , and that he onght to 
be called to make a full Anſwer ; or if he deliver his Opl- 
nion that he ought to anſwer to thar Poſition which he has 
abſolutely refuſed to make anſwer to, and does order the 
Defendant to be Cired. toy makes his anſwer to it accord- 
ingly : If I ſay the Defendant. beirg lawfully admeniſhed 
to make an{werto the Premiſes, but rakes no care to an- 


ſwer accordingly , but he becomes FExcommunicate for | 


ſuch his contempr, and continues in that ſtate by the ſpace 
aforeſaid , or ( laſtly } if any one being condemned by a 
O1fhnitive Sentence to the payment of a Legacy, tithes, 
or tne like, and heing admoniſtied to fatisfie the Sentence, 
does run the hazard of an Excommunication, and does 
ſtand fo Excommunicate by the time aforeſajd, before he 
doth ſatisfie this Monition. Theſe 1 ſay arc great cauſes of 
deferring the Proceedings, #nd the determination of = 
ES y 
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ſes, to the great ſcandal and contempt of the Eccleſiaſtical 
uriſdiRion ; and truly it is an efnigme not eaſily unfolded 
( Scil. ) to determine whether the obſtinacy, and litigious 
humour of the Party in Suit; is the abſolute Cauſe of this 
delay and contempt, or his Proftor. Therefore it is very 
requiſite in all the aforeſaid caſes, that the Judges for the fu- 
ure proceed of their meer office againſt theſe manifeſt con- 
temners, and correct them duly, ( yea, even with publick 
, of | pennance) eſpecially if they do dare, to run the like penalty 
or if | of Excommunication a ſecond time. 

2. But as for thoſe who are ſo obſtinate, as to dare to 
incur this penalty a ſecond time, in not obeying the Law, 
ofi- & nor ſtanding to the Mandates of the Church, (if they can- 
care Þ not lawfully acquit themſelves of this ſecond Contumacy ) 
iven © the Eccleſiaſtical Judge may proceed againſt them in a 
t is © Cauſe of Perjury ; for they having been formerly Excom- 
municate, are preſumed to have taken the Oath, | de pa- 
the Þ| rendo Furi, & ſtando Mandatis Eccleſie 7 at ſuch time as 
ſon || they were abſolved from that their firſt Excommunication, 
( ſeeing no man ought by Law to be abſolyed before they 
takethat Oath) and therefore by this their ſecond contempt, 
by Þ| they have violated that Oath, and are become perjured, 
de- | 2nd as ſuch ought to be puniſhed ; but this is rarely pra- 
the I Qiſed : However let theſe Excommunicate Perſons take 
to |} herd how they perſiſt in an Excommunication, after having 
pi- I caken this Otth. 
has | 3- Wecome now to another ſort of puniſhment to be 
he | inflited upon thoſe who obſtinately perſiſt in the Sentence 
:d- {| of Excommunication, until thoſe forty days be elapſed,” 


ed | which are allowed them to ſeek their Abſolution in; and * Dr. Coxens 
n- || ineffeting this ſort of puniſhment againſt theſe Contem- Apol. Þ«I. C. 2. 


or if Ners of the grace of Humiliation, (as the Provincial Con- , 


Fitz.nat. br, 


Ce | ſtitution terms them) the Legal or Secular Authority 1s nnmun. Eccleſ. 
'a |} *9 be implored, * which is done by a Certificate made to C. Seculi prin- 


's, | *b< Secular Judges, making mention, that the Party Cer- 
e, || tified has ſtood Excommunicate above forty days, &c. 


cipes de Sen» 
ten, 
mun. c. prete» 


es |} andthence ir is called Significatory. This Certificate 15 0b- ,4, contingir. 
he I tained by the Proctor of the Plaintiff, who goes to the See the penalty 
of |} Judge ( who granted the Le:r:rs of Excommunication ) of denying this 


u- | 48d exhibits theſe Letters of Zxcommunication with a Cer- Writ, 
i tificate' 
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tificate, making mentio! that they were denounced againſt 
ſuch an one, at ſuch a tin'e 2nd place: and the ProQtor 
ought to alledge, thet he hatin ſtood in this Sentence of Ex- 
communication, with an obſtinate mind forty days and 
more, ſince the cenveuncing thereof,- and that he does yet 
ſtand ſo Excommunicare 1a contempt of the Eccleſiaſtical 
JuriſdiCtion : Wherenpon the Judge at his Petition decrees, 
that he may be ftignified to the Kings Majeſty in Order to 
the taking of his Body. Thcii the PlaintifFor his Proctor 
ſhall g*t theſe Letters ſignificatory, under the Seal of the 
Jadge, ( who granted the Excommunication ) directed to 
the Kings Maicſty ; which oveht to be delivered to the Chan- 
ccllor, or ſome other « }fſicer appointed for this purpoſe in 
the Court of Chancciy, -from whom they muſt have the 
Writ de Fxcommiuntcato Capiendo, direCted to the Sheriff of 
that County, in which the Excommunicate Perſon dwells; 
and theſe Perſons ſet apart for this purpoſe in the Court of 
Chancery, are certain Clarks, who are called [ the Curſuors 
of the Chancery] one of which are aſſigned for every County 
to diſpatch Writs vpon theſe ſizmr ficavir's, If the Excom- 
* Lind, 4 5», unicate Perſon be Apprehended upon this Writ, hes to 
mun, Eccl, o, Þ& Kept in Priſon until he ſatishe * the Church for his con- 
Seculi princip, CCMPr, and his Adverſary for his Contumacy Fees, © c. 
glo.upm the Nor docs this which has been ſaid, extend ſolely to ſuch 
words ſatisfa- Perſons 23 are Excommunicate ( for their not appearing ) 
eHonem nec x the inſtance of a party, &c. but cyen all others, howloe- 
poſſunt, what - . I : . . 

fortsof ſatisfy. VEF Excommunicate ( either by the Arch-bilhop his meer 
#im is requi- Office, or the Arch-deacon, &'c, in their Corrections) only 
red, and hw, the Arch-deacons, &c. maſt Certifie the Arch-bithop that 
and inwhat ſuch 2 Perſon was ſo Excommunicate by them, and have 
hey ſtgod in the ſtate for the time aforcſaid : And upon this the 
£4jmreauires, Arch: biſhop makes kis Letters ſignificatory, and all things 
: ; are to he procceded in as #bove, 2:!ratis mutandis, of which 
Certificates Dr. Cozexs ( in his Apology for Eccleſiaſtical 
proceedings) fpoeks more at iarge. T 
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SE CT. 2: 


The manner of obtaining Abſolutions for all 'fuch 
a+ are 70 be releaſed from the Sentence of Excom- 


way munication, and ſuch as are Impriſoned upon the 

bn aforelard Writ. 

= 1. What an Abſolution is, and the ſeveral ſorts of Abſolutions. 

: v (1, The Parties unwillingneſs to continue 14 

_— 2. The Cauſet\,  ; that ſtate. 

. ws an1 reaſons mg | 

of which may |= | 2. The unjuneſs of that Carſe for winch 

"_ be urged to'.L dS he us Excemmunicate, as being fuch, 

ol the Tudge in” D which the Eccleſiaſtical Judge holds 19 

ep order to the Þ Corntzance of, QC. 

ebt aining an | 2 

ns Abſolution, ) > (3. Thennjuſt.) = Whether thePlaintif 

= So neſs of Ex-| * > | Can proceeu, net = 

oh COMMUNICA \ & I withſtanding the 
tion, Scil. a | Vn | Defendants Obje- 

oh falſe Certi-] >» R oHon, 

IC "1 . = 8 

o) ficate, Ke. }J 8 S 


TI 3. Tre manney of obtaining the Abſolution, with the Letters fine 
ce mt:catory in order to it, 01 behalf of ſuch as are Impriſoned, 
4. Vit is required of thoſe who are to be Ab olved, 


ave F « Baperonntnar being ſuch neceſſary conſequences to Ex- 
communications, It ſeems not improper to make 

13 If this diſcourſe concerning them, the concluſive part of this 
| Chaptcr : an Abſolution therefore ſeems to be no other, 
cal Ef than a releaſing or freeing any one from that penalty which 
tie Law has inflited. Theſe Abſolutions are of ſcvera! 

forts, according to the different circumſtances, or ſtate 

of the matter ; ſome are made ad cautelam, or i diczy, 

( as falls out in cauſes of Appeal ſometimes) others ac 

T. } abſolute: ſome are made in Articuls mortis, Others poſt nr- 


tem, CC, 
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2. The Caufes and Reaſons which may be urged to the 

Judge, in order to the obtaining of them may be many: 

as particularly : F:irſ?, The parties unwillingneſs to conti- 

nue in that ſtate. Secondly, The injuſtneſs of the Cauſe for 

which he is Excommunicate, as being ſuch which the Ec- 

clefiaſtical Judge holds no cognizance of z and in this caſe, 

if any mans Impriſoned by the Writ de excommunicato Capi- 

endo ( for not appezring to proſecute ſuch a Cauſe before 

the Eccleſiaſtical Judge ) the Sherriff ( having a Precept to 

that purpoſe) may ſet the Impriſoned Party at liberty, 

without having any reſpect to the proceedinys of the Ec- 

Cleſtaſtical Judge, touching the cauſe of Excommunicati- 

® Lind. T. de, On. * But the Secular Judge or Sherriff ought to be truly 

_— Eccl.c. ſatisfied of this, Þ or elfe their Officers incur the penalty of 
Su etl the Provincial Conſtitution, if tney acquic any Excommu- 

Se8. acquan. Nicate perſon out of Priſon, before he has ſatisfied the 

doque gloſs, Law, &c. A third Cauſe or Motive to be urg'd, in order 

wpon theword to the obtaining the Letters of Abſolution, may be the ille- 

org - pality of the Excommunication (Scel.) the Certificate being 

ro "= falſe, &c, In this caſe, the Perſon ſo injuſtly Excommu- 

Sent. excom, c, NICatc may appear perſonally, or by his Protor ( who muſt 

preterea per Exhibit his Proxy ) and alledge that the Certificate for- 

Forum. merly brought in vpon the Execution of the Citation ( ta- 

ken forth againſt the Client) is feigned and falſe , and 

drawn contrary to the truth, eſpecially in as much as the 

Mandatory named therein, never Executed the ſame, or 

eſpecially, not in that day, or jn that place ſpecified in 

the Certificate; and that it is impoſſible he ſhould be fo 

Cited, inas miich as his ſaid Client was abſent from that 

Pariſh at that time, &c. or he may alledge the abſence of 

the Mandatory from the place, 2ad at that time which he 

makes mentioa of in his Certificate z or any other Caulcs 

® Vide Alciat. * in order to the diſproving the Certiticate, (to wit ) that 
74x. w14- the Mandatory cited arother Perſon, and not the Perſon 

ee BE. named ia the Mandate, and that the Mandatory Executed 

tione Fad. ci- the Mandate only at one certain time, and never elſe 

Fationis loci ( for a Negative conjoined with an Affirmative Allegation 
emporis Ci- «admits as eaſie proof, as if it were an abſolute Afhrma 
pages oy. tive) and fo 1n this caſe, having proved himſelf preic 

-ve poſing, 12 ſuch a place, 2t ſuch 2 time, he muſt neceſſarily be * 
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ſent from all other places at the ſame time : [| nihil enim 
abeſſe, & adeſſe dicitur, uno & eodem inſtante. ] And it might 
ſo fall out, that though the Mandatory at firſt, through 
miſtake cited another perſon, yet he might afterward cite 
the Defendant's Allegation being admitted, and a Term 
being Aſſigned him to prove that his Allegation, he ought 
to take the Oath of obeying the Law, and ſtanding to the 
Mandates of the Church, and ought to depoſe into the 
Regiſters hands the Contumacy Fees; and if he proves 
what he ſo alledgeth, not only theſe Contumacy Fees 
are to be reſtored him again, but the adverſe party is alſo 
to be condemned in thoſe charges he is put to, in order to 
prove ſuch his Obje&tlon : Bur if on the contrary he fail ia 
the proof of it, he ( that is the Defendant) is not only to 
be condemned in ſuch charges, but thoſe Contumacy Fees 
which he ſo depoſited apud ata, are to be delivered to 
his Adverſary, and he is to be denounced Excommunzcate 
de novo, unleſs he ſatisfie that for which he is Excommuni- 
cate. Tn this caſe the Judge ought not to abſolve the par- 
ty objeCting againſt the Certificate, abſolutely from the 
Sentence of Excommunication but only ad cautelam, or to 
a day which is given him to prove what he alledges, ( e- 
ſpecially if the Party be Excommunicate for not paying 
coſts, or that which the Sentence of the Judge has con- 
demn'd him liable to) and it is to be obſerved, ( though 
the Afts of Court do not alway make mention of it ) that 
It js but prudence in the Proctor of the adverſe party ( to 
avoid Charges and further Conteſt ) either to confeſs what 
bis Adverſary has alledged touching tl.2 aforeſaid Obje- 
dions, (if they be true ) or to diſlent and deny thoſe al- 
ledgments, and proteſt againſt them , and deſire they 
may be rejeted. A ſecond way of obje&ing againſt an 
injuſt Certificate is, as if any is Excommunicate upon a 
Certificate, making mention that the party was ſought at 
his dwelling Houſe in ſuch a Pariſh, and becauſe he was abe 
ſent, or abſconded himſelf, that he was Cited by affixing 
the Judges Mandate upon the Doors of the ſaid Pariſh 
Church : If the Excommunicate Perſon alledge and prove, 
that neither he nor his Family dwelt in that Pariſh, for ac 
leaſt half a year before, nor ever heard ought of oy" af- 
xing 
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fixing the Citation, but that he and his Family, during all 
that time, dwelt 1n another Pariſh, he is to be Abſolved, 
and ought to have his charges as above. Likewiſe if a 
Citation viis & mod:s, were granted upon a Certificate of 
a Primary Citation, or any other original or perſonal De- 
cree, that ſuch an one was fought at ſuch houſes in ſuch a 
Pariſh, which are neither the houſes nor the Pariſh where 


the Party to be Cited inhabits; and it upon this Citation, , 
the Judge order a Citation or Decree, viis & moats againlt | 


the Party fo to be Cites, and the Party obtaining this De- 


cre2,, take care that 1t be Executed by a publick Edit. 


( althouyh 10 the Pariſh Church where the Defendant in- 
habits) and then upon a Certihcatr? made of ſuch Cita- 
tion, the Party obtains an Excommunication againſt his 
Adveriary: In this caſe here is juſt cauſe and re:ſon why 
the Judze ſhould abſolve the Party ſo Excommunicate a- 
bove, if he comes before the Judge, and alledgeth the 
nullity and 1njuſtneſs of the Excommunication; and makes 
it out like as before, Which if the Jndge doth refuſe, 
here lics juſt cauſe of Appeal ; and Mr. Clarke ſays he has 
got Sentence in this caſe before the Delegates. See more 
of this where we ſpeak of Appeals from gricvances. Now 
let's conſider, whether or no the Plaintiff can proceed i1 
a-Canſe, whilſt che Defendants Objection ( againſt this in- 
ju{t an irregular Certificate, and the injult Excommuni- 
cation ) has dependance ? ut ſeems he may : for although 
th: Defendant were Excommuiicate ( thouzh never really 
Cited ) if he appears perſonally or by bis rotor, aud do 
object againſt the Certificate ( as above) in order to 0V- 
tain his Abſolution ; yet whilſt the Term depends, which 
15 aſhgncd him to proye ſuch his Obje&tion, the Pro- 
Cor of the Plaintiff may (it he will ) proceed in the prin- 
cipal Cauſe, in the preſence of the Defendants Proctor, 
and may give a Libel as at other times; the reaſon is, be- 
cauſe ( by the molt ancient Style of Courts, in order to 
avoid multiplicicy of Suits) limited Proxies ( that is, tO 
ſuch a particular effect only ) ace not admitted 2 But eve- 
ry Proctor that appears ought to exhibit a general Proxy 
in all Cauſes that are moved. or iritended to be moved ; 
that ſo at one and the ſame time, they may proceed as well 
as 
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25 to the principal Cauſe, as alſo to the Objection made a- 
Painſ! the Certificate. Bur if che Defendant prove what 
he objets, he muſt have Charges as above, & ſic e cons 
fra, 

2. The ProQor of the excommunicate Perſon appearing, 
and having exhibited his Proxy for the Excommunicate 
Perſon, he ought to ſwear that he believes his Client will 
for the future obey the Law, aid ſtand to the juſt and 


lawful Mandates of the Church. . {_ I queſtion whether or 


no this ought not rather to be cone by the parties them- 

ſclves, for the doing it by another feems to be no more 

than a bare ſuggeſtion z agaiiit which the Provincial Con- 

ſticution has inſerted a Caution. f | And further, the Pros Þ I this I re- 
Qor deſiring his Clients Abſolurion, ought really to pay - my ſelf to 
to the ProRor of the adverſe Patty, or tothe Party him- oe 
ſelf ( if he be preſent ) or he ought to depoſite into the ,,z7, che Fu, 
Repiſters hands the Contumacy -* Fees ( as they call /ices who are 
them ) as they. are t2xed by the Judge. Which Heing #*#ter able to 
done, the Judge abſolveth the Excommunicate Perſon, *xtramn the 
and reſtores him to the Socicty of other faithful Chriſtt- N— 
ans; and at the Proctors Petition, orders that Letters of un. fect. c. 
finificavit be made to the Kings Majeſty, in order to the Sec. Principes. 
freeing the Body of the Exommunicate Perſon out of 5**?: Suzgefto. 
Priſon, end this Writ for his Liberty is to be granted and GE 
direQed in the ſame manner, as the other Writ was ob- * 

tained and directed for the carrying the Excommunicate * Lind. ubi s. 
Perſon to Priſon. But it is to be noted, that when the go: ſuper ver- 
Plaintiffs Proctor is not preſent to exhibir a Bill of Con- Pays 
tumacy + Fees, and to deſire them to be taxed at the {, uM; 
tune of the Abſolution ; the Defendants Proctor ( who des <,tus pro contu. 


ſires the Abſolution ) ought either to ſwear, or give Bond 7T. de don. gleſſ. 


$to pay what other charges are expended, by reafon of his /#p*r verb 4b/. 


Clients Contumacy, ( beſides thoſe other expences which 5+ 5*4 nnqs 


are aboveſaid to be taxcd by the Judge, and depoſited In- + ny hjceex- 

to the Regiſters hands ) and may be further taxed by the penſis plenius 2 
Judge ; fo that if the adverſe party is informed afterwards Lun/r. in praz. 
of more charges due to the Client, by reaſon of ſuch con- *: de "— _ 

tempt, and if it appear to the Judge that there are more « *; —_ a 
Clarges, by reaſon of tuch contempt than thoſe formerly expenſ. ful1g2, 
laxed, they ought tc be allowed and placed to the firlt | 


taxation, 
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* Lind. ubi s. 
gloſſe upon the 
word poſſunt, 


taxation, and the adverſe: party ought to be compelled to 
the payment of them, notwithſtanding the former taxati- 
on. The reaſon of this, is becauſe the Contumacy Fees , 
are not certain, ſo that the party to be Abſolved knows] * 
not what to depoſite , neither knows the Judge what to X 
tax; for though 1t be certain, that the Excommunicate ; 
Perſon ought to pay T wopence for every Mile that his hz | 
bitation is diſtant from the place of Judgment , or the © 
Court he was to appear in; yet Ic is uncertain what 
charge the Plaintiff may have been at in obtaining Writs10 
order for his Apprehenſion, before he could take the Ex- 
communicate Perſon, and other charges relating thereto: 
For theſe charges are all of them ſaid to be Contums- 
cy Fees, and by that name, are all of them to be placed 
and taxed. 

4. And this laſt (Sc:.) the Oath de parendo Furi, &c. and 
the payment of charges for Contumacy and the like is requi'Þ T 
red of every Excommunicate Perſon, and it is the ſole thing 
required of ſuch as are only contumacious for not appeatr- 
ing. * But there are other things more required of Ex- 
communicate Perſons to be Abſolved ( in ſome caſes) 
o_ they muſt _— perform before they have their 
Abſolution. As if any is Excommunicate for not paying 
chargesof Suit, or the Jorrem prencepalem Fae the Thin [| 
They 25 20judart TIabIe to by The Janes Sentence, whe-J - 
thether it be Legacies, Tithes, though perhaps wrongfully] !'} 
adjudged ) they are not to be ablolved, until they depo- 
ſite into the Court the thing ſo adjudged ; ( which fo foon Hi 
as they prove is unjuſtly adjudged) is to be re-delivered them tht 
again: In like manner, if the Excommunicate Perſon al-J cit 
ledge the payment of this ſortss principalis, or matter ad-Y fr 
judged, he is to be abſoived. The reaſon is, becauſe} his 
being admoniſhed firſt to pay the ſame ſuch a day, 
and being Cited to appear on another day, to ſhew cauk 
why he may not be Excommunicated for not paying tht 
ſame; He ought to appear on the ſame day , and a 
ledge the Payment of it, and fo purge his Contumacy 
leaſt Letters of Excommunication be taken out againſt 
him, being it may not be known that he has ſatisfied the Su 
Premiſes. Yet notwithſtanding he be ſo CHOY as 
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yet, if he comes ( and depoſitts the Summ or matter ad- 
judged as before) and proves, that he hes already paid 
the ſame Summ adjudped, according to the Tenor of the 
Sentence, the ſaid Summ is not only to be redelivered 
him, 2nd he to be Abſovlved from the injuſt Excommuni- 
cation ; but he muſt likewiſe have all ſuch Charges al- 
lowed him, as he is put to in the proving this his Alledg- 
ment 
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CHAP. 
SEC 39. 1 


The manner of the Defendants 22pearing by his 
Proctor. 


1. The Proftors Petition on behalf of his Client the Lefex- 
adant, with the manner of exhibiting bs Proxy. 


H Aving now ſuppoſed the Defendant capacitated to ap- 
1 4 pcar, and all ObjeRions removed, and all Defects 
ſupplied on his behalf ; we come now to ſhew the manner 
of appearing, and then proceed to ſhew what Letts, or 
Hindrances may fall out on the Plaintiffs behalf; and how 
they muſt be redreſſed , ſo as both parties may be capa- 


© citated to ſtand in Judgment. Therefore the Defendants 


-& Proctor muſt exhibit his Proxy. and deſire a Libel, or elle” 
ſQ tis Client to beamed Mk Charges. "Then the PTain- 


tits PFoTtor mult either give the LibtT into Court, or elſe 
muſt deſire a time, againſt which he may make a Libel 
ready, which the Judge agrees to, ordering a time accor- 

Ing to the Weightineſs of the matter. But before the 
Proftor of the Defendant ask a Libel, it is requiſite, that 
he conſider the ſtate and condition of the Plaintiff, at whofe 
Suit his Client is couvened 3 for if he chance to be ſuch, 
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Curator may be objeR&ed againſt, as not being a lawful 
Curator, or not lawfully appointed. Now theſe Curators 
are appointed ; 1. Either by the Judge himſelf, as above; 
or, 2. By ſome Commiſſioner appointed for that purpoſe, 
as if a Minor above ſeven years of Ape dwell remote 
from the Court he is Su'd in ; ſo that not without great 
Charges only, but alſo with the hazard of the Minors life, 
he cannot conveniently appear at the Court : In this caſe, 
the Judge ( at the delire of the Father, or next of Kindred 
to the Minor , alledging as above) is wont to grant a 
Commiſſion to ſome perſons conſtituted in Eccleſiaſtical 
Dignity, and to the next of Kindred to the Minor, witt, 
intent to ſave charges ; or the Judge may grant his Av- 
thority to the Ordinary of the place where the Minor 
dwells, ( unleſs he be far diſtant from the place of the Mi- 
nors reſidence) to Aſſign Curators to this Minor ; and the 
ſaid Minor ſhall appear before theſe Commiſlaries or Com: 
miſſary, and ſhall alledge as before. Upon which Pertiti- 
on of the Minors, the Commiſſary muſt Affign him Cuia- 
rors in manner aforeſaid ; and then making Certificate of 
ſuch Commillion ( taken out for this Aſſignation of Cura- 
tors) to the Judge, who granted it. . Then the Curator 
may take forth a Citation ( by the name of Curator ) # 
painlt the Executor in a Cavſe of Subſtration of Lega- 
cies,&c. 3. Some of our late Civilians are of Opinion,that 
a Minor above ſeven years of Age may conſtitute a ſpe- 
cial Proctor, to ask or requeſt Curators to be Aſſigncd to the 
Minor, and this Proxy aul Afſignation of a Curator at the 
Proctor his Petition or ElcCtion, they ſay, is valid in Law- 
Mr. Clarke ſays it wi controvertcd in a ccricin Cauſe of col- 
{iderable momenc, whether or no this Proxy afid Conſtitu- 
* &atioeſt quia tion of a Curator by the ProQor, wore valid in Law, where- 
olim tenebant yon it was adjudged valid, and is frequently praciifed in 
— young theſe caſes; though formerly theſe Proxies, nor the Aſſign» 
curvtorem. Al- MENT of Curators by vertue thereof was of no uſe, * nor ad- 
ciat.pr. fol. $2. Mitted practicable. 
Sect, quando 3- And now this ſort of Plaintiff being fitted to wage 
contra procura- Taw; you muſt conſider the manner and form uſed in 
Forem oppina- . 7 : R 
eur ratione con. GFawing bis Libel or Declaration, whoſe Exordium or Pre- 
amble muſt contain theſe words, Pars probs virs N, Curats 
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ART. II.  Eccleſtaſtical Courts. 


is ad Lites M. minoris chat is) the party 
of the honeſt Man MV. ( for ſuch are all Men preſumed to 
be) Curator, Aſſigned lawfully to manage the Suit on 
behalf of AF. a Minor, faith, alledgeth, and in theſe Wri- 
tings propoundeth, &c. and ſo on as: in all other Libels. 
And then after the common and uſual Articles inſerted in 
the Libel, in Cauſes of Legacies, this particular and ſpecial 
Article is to be inſerted ( viz. ) that the ſaid IV, was, and 
is Curator ad lztes to the ſaid 4, lawtully Alligned and pts 
ven, 75 appears by the AAS of Court, to which he refers 
ma to veprrtentar tart Dacriprion of Tock mngs 
asare required in this Cauſe : You muſt obſerve that the 
Name of the Curator, the Name of the Minor, and the 
N3me of the Defendant muſt be inferted ( into the Act of 
Court I gueſs Mr. Clarke means.) And here let the Cu- 
rator take notice, that although (as is aboveſaid) the Aſ- 
ſignment of Curators, was done by Commiſſaries remote 
from the place of Judgment, and that the Commiſſion or 
Authority by which they did it, were Certified to the 
Judge who granted it : yet becauſe this Commiſſion was 
brought in, and exhibited in the abſence of the Defendant, 
he ought to take care that he exhibit it again, ( as a ſup- 
ply or an aſſiſting Proof to the contents of the Libel ) as 
well in preſence of the Defendant, as alſo beforc the Caule 
be concluded. 

4. Sometimes it happens, that where Cauſes of Legacy 
are inſtituted in the Curators name, Sentence 1s given a- 
gainft the Curator, eſpecially if the Executor alledge and 
prove that the Goods are inſufficient to pay the Legacies : 
In which caſe the Curator, ( that is ) the Proctor, and not 
the Pupil or Minor 15 to be condemned in Charges. "There- 

ore © Proftor take care that ne have Tufficient Secu- 
ED fo bear him harmlels from thele Charpes, Tealt he be 
concemned in then, and caſt in the Cauſe; for though 
the Judge ( as is ſaid before ) do Aſſign the Father or ſome 
near of Kindred to the Minor, to be Curators with ſome 
Prottor of his Court ; yet all things are wont to be diſ- 
patc'd and done in the name of the Proftor, and not the 
Lier Curator, 
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Curator may be obje&ed againſt, as not being a lawful 
Curator, or not lawfully appointed. Now theſe Curators 
are appointed ; 1. Either by the Judge himſelf, as above; 
or, 2, By ſome Commiſſioner appointed for that purpoſe, 
as if a Minor above ſeven years of Age dwell remote 
from the Court he is Su'd in ; ſo that not without great 
Charges only, but alſo with the hazard of the Minors life, 
he cannot conveniently appear at the Court : In this caſ 
the Judge ( at the delire of the Father, or next of Kindred 
to the Minor , alledging as above) is wont to grant 2 
Commiſſion to ſome perſons conſtituted in Eccleſiaſtical 
Dignity, and to the next of Kindred to the Minor, with 
intent to ſave charges ; or the Judge may grant his Av- 
thority to the Ordinary of the place where the Minot 
dwells, ( unleſs he be far diſtant from the place of the Mi- 
nors reſidence) to Aſſign Curators to this Minor ; and the 
ſaid Minor ſhall appear before theſe Commiſlaries or Com: 
miſſary, and ſhall alledge as before. Upon which Periti- 
on of the Minors, the Commiſſary muſt Aſfign him Cura- 
rors in manner aforeſaid ; and then making Certificate of 
ſuch Commiſſion ( taken out for this Aſſignation of Cura- 
tors) to the Judge, who granted it. . Then the Curator 
may take forth a Citation ( by the name of Curator ) # 
eainſt the Executor 1in a Cavſe of Subſtration of Lega- 
cies,&c. 3. Some of our late Civilians are of Opinion,that 
a Minor above ſeven years of Age may conſtitute a ſpe- 
cial Proctor, to ask or requeſt Curators to be Aſſigned tothe 
Minor, and this Proxy ail Aſſignation of a Curator at the 
Proctor his Petition or ElcCtion, they ſay, is valid in Law: 
Mr. Clarke ſays it wi controvertcd in a «cricin Cauſe of col- 
{ſiderable momenc, whether or no this Proxy afid Conſtitu- 
* Rativeſt quia tion of a Curator by the ProRor, wore valid in Law, where- 
_ ow. upon it was adjudged valid, and is frequently pracifed in 
coſlituers pro- #iEſe caſes ; though formerly theſe Proxies, nor the Aſſigh- 
curvtorem. Al- MENT Of Curators by vertue thercof was of no uſe, * nor ad- 
ciat.pr. fol. $2. mitted practicable. 
Sect, quando 3- And now this ſort of Plaintiff being fitted to wage 
contra procura- Jaw; you muſt conſider the manner and form uſed it 
Forem oppina- 4 . . : 
eur ratione con. GFaWing his Libel or Declaration, whoſe Exordium or Pre- 
fiituentis. amble muſt contain theſe words, Pars probs viri N, Curats: | 
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ART. II. : Eccleſiaſtical Courts. 


is ad Lites M. minors that is) the party 
of the honeſt Man XV, ( for ſuch are all Men preſumed to 


be) Curator , Aſſigned lawfully to manage the Suit on 
behalf of AF. a Minor, faith, alledgeth, and in theſe Wri- 
tings propoundeth, &c. and ſo on as: in all other Libels. 


And then after the common and uſual Articles inſerted in 
the Libel, in Cauſes of Legacies, this particular and ſpecial 
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Name of the Curator, the Name of the Minor, and the 
Nzme of the Defendant muſt be inſerted ( into the Act of 
Court 1 gueſs Mr. Clarke means.) And here let the Cu- 
rator take notice, that although (as is aboveſaid) the Af(- 
ſgnment of Curators, was done by Commiſſaries remote 
from the place of Judgment, and that the Commiſſion or 
Authority by which they did it, were Certified to the 
Judge who granted it : yet becauſe this Commiſſion was 
brought in, and exhibited in the abſence of the Defendant, 
he ought to take care that he exhibit it again, ( as a ſup- 
ply or an aſſiſting Proof to the contents of the Libel ) as 
well in preſence of the Defendant, as alſo before the Cauſe 
be concluded. 

4. Sometimes it happens, that where Cauſes of Legacy 
are inſtituted in the Curators name, Sentence is given a- 
gainft the Curator, eſpecially if the Executor alledge and 
prove that the Goods are inſufficient to pay the Legacies : 
In which caſe the Curator, ( that is) the Proctor, and not _ 
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no Codic e Dizeits and 3 ac this 

Lc C 14; ces, the D, TE ib d re & G 'lofj irics, SC Dac COS 5,16. inf, of - 

Works appear Aenrr Trear a GIP hy Jl, and be very little uſe- Tutelts Il. 25. 

Oy hace, For ” zur better information therefore in n. g. Curator 

tick lifferences. ard ricic ſeveral Offices, | refer you to /tarmentar. 

+34 Anrhors them! cos. * non datur thle 
A IO Pr Re dem. Alctat. pr. 


a2 Es 1 


The Flaiatiff being ſuch as cannot give ſecurity to 
proſecute tle Suit, and pay the charge if he be 
C 


i iIIho this is whim tie Law terms ſuch, 1. pauper. 

2. 1 ne mn MATIHREV of: adimittance 1n forma Pavperis, and the 
Guth the ad verfary may enjoin him who is ſo admitted, 

3. The manner of Aiſisning Advocates and Proftors to one 
fo aamittea, 


D 4 4+ The 


f. 63+ Sef, JuJe 
bits dentur, 
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hes The manner of f alledging and proving the ſufficiency of the cou 
Goods, ſo a to hinder this admiſſics. Wh 

5. The manner of proving the contrary in order to this Ad. Ot 
m1 ſton. {hill 

2 


His State and Condition ( &c:l. Iabouring under a mean ſire 

anc: : Ind1ge nt Fſtate ) may be incident to either of the Jud 
Parties in Suit, aud the Premiſes may be cqually objeCted a- Ma: 
gainſ, ti:2 Detendant, as well as the Plaintiff: In this place JESE: 


we Ci: ty refpect the State of the Plaintiff, who being ſuch (#27! 
EM as cans 7 Cf 1s inkely give Securit p to pay the Charges Skil 
| Mletat. prox, + Ca't ® if he becalt, he is cellced parper, a poor or in- (Þ'9l 
Fol. ac, Steel 1 , P ' ; k | 
RF C1gen nerſon- nor 1s rac Defendant bound to conteſt Suit {4c 


"47 fuch a1 one, until he know how he ſhall be ſecured of Fl 
foci... MB Cres. T7 9 | 
| 1, ©, Now <itherof the Parties (as 1s ſaid ) may be ad- (*0! 
7 eG mitt oc cn forme! pauperis, at any time during the dependance Þtn 

'" 6; the Suit theſe things being obſerved, and the Oath fol- ÞY | 

- lowing het or 7 Adminiſtred (Scil.) that N. did appear per- fl 
eunally. and 1n order to the revocation of his Proxy ) that i 
tic 2}-4ged himſelf not worth tive pounds debtleſs Goods, Þ*1 
and tiiat ( upon this ) he offered himſclt ready to take his $* 1 
Oc:h,-and deſired to he admitted 77 forme powperis ; which bay 
Oath being ' dminiſtred, they are thence admitted by the Jj"a! 


Juige. Now if the Adveriary deſire it, the Variy ſo ad- F"-! 


 mutted 1s ohliped To take his Oath that he will pay the F 
® Zouch. ubi '« Charges ( =£ the ſors principalis F,Q &, that is, the thing ad- 3 


4h #!- ;adped Þy tne Sentence, If it be Tithes, Legacies, Fc. bd 
y that arc Sned for, and It it be the _Detendant Tat takes 
this C Qati ) if he _be_ caſt in the Suit, when he comes toa nul 

more picntiful Fortune or Conditi: Ton” Vor this Admit f01 

does not cxtend to TholTenarges that are paſt, but only nl 

thoſe which are to come, and to ho c xpcnded tit Llc Sul? 

Likewiſe if the adverſe Party will ({ before tire faid Oath 

be takcn ) offer and atietge himſcit reaay O prove tnat 

the Party fo alledging 01 erty, is wcerth above five Poniid 

in his own proper debtiefs Goods: He 1s not to be 34l- 

mitted, unlefs the Party alledeing this ſufficiency of the 

Goods, do make defavit in the Proof of it. In the infe- 'Þ* 
ziour Courts, to wit, in the Conſiſtory of Lendon, and the IN** 

Courts | 


EE I _—_— 


S- -- {5 4 rw, 4 _— 


4 


PART. 11. Eccleſiaſtical Courts. 


f the Courts of the Arch-deacons of London, Middleſex and Surry, 

which are kept in Londen or its Saburbs, the Party deſiring 
Ad. foto be admitted, muſt ſwear, that he is not worth forty 
ſhillings debtleſs Goods. 

3. If any one being ſo admitted in forma pauperis, do de- 
ſre to have an Advocate and a Proctor aſſigned him, the 
ſudge is wont immediately to aſhgn them, who ought to 
ive their Council freely without any hope of receiving 
25: The Aſſignation likewiſe ought to be, if the other 


mean 
f the 
ed a- 


place 

ſuch (Party has feed Advocates and ProCtors ( and thoſe the moſt 
1'ges kilful and prudent ) in ſuch a number, as that there are 
r jn- one, or at leaſt very few left tro manage the Cauſe, on 


he part of him ſo admitted ; therefore the Judge ( at the 
:tition of the Party alledging, and adding that he 1s like 
2 looſe his Cauſe for the want of Advocates and Pro- 
ors) will Aſſign to the ſaid Party ſo alledging, one o1 
ance ther of the Adyocates, and one of the ProCtors, (ſo Feed 
 fol- Þy the other Party as before) to whom he ſhell immedi- 
per- 'ely give Fees (if he Sues not in forma pauperis.) Like- 
that viſe if the Plaintiff be one of the Nobilicy, or ſome Emi- 
ods, Þent Perſon, ſometimes the Advocates or Proctors retuſe 
his © perform their Office againſt ſuch Perſons : In this caſc 
hich | ©0is being alledged, and Oath being made by the Party 
the Þ4at he ſolicited ſuch Advocates and Proctors, and offered 
ad- Ben cheir Fees, and that they refuſed to take their Fees, 
The $21 to give Council ) the Judge at the Parties Petition 
ad- $'3y Alien theſe Advocates and Proftors, and admoniſh 
Fc, (bd compel them ( under Penalty of ſuſpenſion from their 
kes (ice) that they be in Council with the Party, who 
0a Put alſo immediately give them their Fees. Burt in the 
on Þforcſaid Caſes, it is lawful for any to have two Proctors 
ly "4 three Advocates; and for a Noble-man and a Biſhop 
ir: 2 4ave fix Advocates and three ProCtors, by the Statutes 
ach Ib Stile of the Court of the Arches; by the which Sta- 
at Fortes (unleſs where there is a manifeſt defe& of other Ad- 
1d Fcetes and Proftors ) the Judge ought not to Aſſign any 
1- Yf that number (fo Fecd on behalf of the Noble-man, © c.) 
he FFF leaſt if there remain three or four expert and learned 
fe- 'Þvocates and Proftors ( for the Party who makes this 


he F<iiion) to Fee. And obſerve further, that though the 
1158 Party 


Svit 
d of 


ade 
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Party who Feed ſo many Acrocates and Profuors ( as a- 


bove ) do net the Victory : SR 12 Judge when he taxeth 
the Bill of Charges, is not 017 to allow. Fees for all, bit 
oy tor two or three Advorites arthe moſt, and ſo many 
Proctors ; b5cauſe ſometimes the parites in conteſt, if they 
were permitted, would Titain 1 multitude of Advocates 
andProctors, on purpot. 2972 Aldverfary might be char- 
2&4 vi WIEN IN: Qnite CAponces, 

4. Thc Parey aliedping tne Co0%) tolls fufficiont ( as was 
aforclaid ) op! It | tor {porilie the 1: gens "ral Altegacion on 
C1115 MANCE, Alf that 2, had at fitch time as this Suit was 


begun, ant uath, and poſlelicth: tpreſere ( pes he made 
10!me fraud | "ne 23; "natio! } of 1135 Ge )0As.; C {ince the Suit 
begun) in How]! ir C290 + 211 9ther Furiinit, and ne- 
ccllartes beſtces Clothes, 75 .e value of tens cight, fix ot 
tvc Pounds, and in other Goods, ( viz.) Leaſes, Chattels 
c. to the value gs azo VC; Ol 12 immoveable Goods, to 

;f vc, fot Ts Le? twoor one Ponnd of Eng 


Iith M ny, Carly LY or Lands tothe value of twenty fhil- 
lings per amr, 15 better worth Tha an tive Pound ) and the 
party objecting this.” my ſpecite any other Goods, and 
L40n alles re th! : he i3 ce! amonly taken and reputed for 4 
rHch 148 among bis neighbours, and thuſe who know him; 
hoaent that he 15 accounted worth twonty, fifceen or hve 
Pounds at Iealt in his own proper Goods. - And this Alle- 
FaLtion touching the iufficiency oi his Goode, being admit- 
ted and proved, then the Party fo defiiting to be admit- 
ted in forma parperis, 18 t9 be rejected : 'nd condemned 
0 Charges, which arc mane 1n og ahowt this motion and 
piooi. Anditisto be obſerved tint a Clergy-man ( who 
?S bencſiccd ) having a ar © or the yearly value of five 
Pounds, 15 not to be zdmir red in forma pazuperis , unlels 
he £ On very. 2reat In! 72ace and Want. This "Alledg: 
ig now meititon'd, 1m: De UTZEH ; by cither party, ( 4* 
inſt his, \drerſ; ry, deſi ting loto be admitted ) by Way 
oft EXCepLion 
5- Now if who varty dcfiring thus to be admitted in for- 


14 parperis, miitin rep Ply to the Allecation of his Adver- 


4 c 
”_ 


oy —— 
- 

PI 

- 

"4h 
”—_— 


ckinthe Wos id..22d "rk if Is Debts were paid, ( which 


4IC| 


Ve by Wit: eſles , that he goG! 


| 


aS a- 
axeth 
, but 
many 

they 
CALeS 
Cilalr- 


S was 
IN on 
L Was 
made 
e Suit 
d ne- 
{ix or 
rtcis, 
s, 1 to 
Eng 7 

/ (11l- 
d the 
, and 
for 4 
him; 
Jt hve 
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{mit- 
Imit- 
mned 
| and 
' who 
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nleſs 
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ic conliderable ) he were not worth hve Pound, he may 
2ainitted in forma pauperis, and mult have his Cinarges 
lore 1, whica are paſt or already expended. But he muſt 
I > 20 Oath ( as above) that he will pay the Charges 
ae, and to he taxcd, and the ſors principalis (if he be 
he Defondant ) when he acquircs a more plentiful Eſtate : 
it ot £15 party fo to be admitted 77 forma pauperzs Ougt 
0 15 ze thoſe Char ges * he has been at, by reaſon of * 5-23.02. 
Sdvcrl 1r1ES delaying the Proccedings about the diſpro- bis Pragtic 
1; lac poverty ; becauſe, if his Adyerfary proved him ; ;.c.*:. 
te Sumrn of five Pounds in Goods or Dna ( as a- wn Bonar 
mes >) and th: i he was commoniy eccomm et 2 man bct- plates ——_ 
CWOTULENAN It iuch 2 Summ 11 the rum nar of all men, it «4- 
ue preſumed very probable th ( ſo CP- 


'Þ tC 


Fy 
'FT. 
\##; 


ls, 


12 this res fon 272 forn 17 ws) _ þ 


0 jeno- 


the. 
a- man t Jets: 


13. 
* 


au waat Dcbts the other might owe - 


T herciorc 


he 


9 allcdoeth this poverty , 


ought to alledge his Debts 


d23ticula irly ( viz.) what they arc, and to whom hc owes 


hem, that ſo it may appzar wh ether the Debts 


3 Excccd Or 


il ſhort of the valuz of the Goods. 


To this Replicatt- 


n m2 5 alſv be added another Plea called Dupl:catio by the 


, i 


cw 
-* 


. 
i 


111 i] more particu Jarly afterward, 


2rty, (if need require) and ſo to 5 four-fold Plca, 


Now theſe E xcep- 


1:5 and Replications heing thus given, th? 


Tudge ought 


agn tne Partics . 


1 Term to hear his Interiocutory Sen- 


ice | upon theſe F:ceptions, Replications, &c. which TAlciat. praz. 
at -gdetermins d; then the Dc fendant is compelled to con- f: 191+ de OF, 


t oltlfy, ſo asit alſo do conſtare, that his Adverſary has, 57 ” _ 


r {una Sands in "#74 "Jx Alc. 


"rv 
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CER 8. 46 
An Excommunicate Perſon being Plaintiff. 


T. The manner of objefting and proving the Plaintiff Excom- 
municate, ſo as nothing be decrecd at his Petition, . 

2. Matters ated and managed by an Excommunicate Perſon 
before this his Condition 1s objeited, arevalid in Law. 


N Excommunicate Perſon is another fort of Perſon, I 
whom the Law allows not the [iberty of ſtanding in Þ ,F 
Judgment : If therefore the D: fendant do object that the N;j. 

Plaintiff 15 an Excommunicat* Þ-:1foa, and that he has not If x; 

perſonam ſtand: in Judicio ; notiiing ought to be decreed at I (4 

* 22, Jurii. his Petition : * Whercupon the Excommunication is to be F ,,; 
prud. Þ. 5+ _ proved by Exhibiting the Letters of Excommunication un- Þ| 7... 
_— der the Judge his Seal forthwith,or at leaſt it is to be proved I ,y 
within Eight Days after ſuch ObjeCtion, and this is uſually J ;. 

praCtiſed ; and this Excommunication being proved, the Þſ ,;. 

Proceedings are to be ſtopt, ſo as nothing further be done II ...... 

at the inſtance of this Excommunicate Perſon, until this 

Objection be removed, &c. or f 

2. But yet if the Plaintiff (ſo Excommunicate ) have 

diſpatch'd many and ſundry ARts in the Cauſe, ( viz. if he B ye 

has given his Libel, made his Adverſary conteſt Suit, and thi; 

alſo produced his Witneſies ) before the Defendant prop® | the, 

ſed or objected this Excommunication, all things ſodone by Bpg, 

the Plaintiff are valid, but things done after are null and th, 

E void. But Mr. Clark ſays, he has hcard it was otherwiſe J;, . 
with the Defendant ; who (though he were Excommuniczte) JI :t-j 
; yet might he propound 2nd prove any thing in order to his By, 
Defence, 


—_ . . y ” l 
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| SECT. 4: 
An Out Lawed Perſon being Plaintift- 


0M 1. What an Out-law'd Perſon is, or whois ſaid tobe ſuch. 
2, The manner of ſtaying the Proceedings, if an Ont-lawed 
erſor Perſon Sue for any thing. 


He laſt ſort of Plaintiffs ( who have not capacity to 
- ſtand in Judgment ) which we ſhall here take notice 
S Il BF of, zre thoſe, whom the Law terms Bannits or Velegats, and 
the F theſe are ſuch as are declared in Bannum, ſeu privationem : 
nor & For theſe not only ceaſe to be free-born Engliſh Men, and are 
q it F conſequently deprived of all the Priviledges they ought to 
o be poli:{s, and challenge in a free ſtate by the Laws of the 
WUN-F 2nd; but aiſoall the Laws of Humanity, the Exerciſe of 
ved Þ -ll Offices, their Goods, and all civil Commerce, which by 
ually F the Law of Nations they ought otherwiſe to have; They 
the F :re out of the Protection of the Law of the Land ; they 
Jone F :re 2ccounted as Enemies to the State,Fugitives and Rebels, 
OS F 1:4 ſach whom none ought to receive into the City, Houſe, 
or feed at their Table (a). (a) Gail. 2, de 
ch 2, Now theſe are no more capable of ſtanding in Judg- P4c+ p45. c. I. 
f 02 F ment than Excommunicate Perſons, neither ought any "© 5:/44+ 
thing to be decreed or granted at their Petition. (6) If (b) zouch. Jur. 
T therefore an Out-law?d Perſon, or his ProQtor make any prud.Se#.2p.5 
£9) FPctition, the Proctor of the Adverfary ought to object, 5*#: Cn 
that nothing ought to be granted upon ſuch his Petition, CO 
| In as much as he is Out-law*d : And that he may immedi-,,,,. 7. 34. n. 
;gte) ately prove it, he ought to exhibit and produce the Kings :g8. 
Writ, by which he was ſo Out-law?d ; and thereupon the 
Judge does uſually Supercede further Proceedings in the 
Cauſe, as well on the Plaintiffs as the Defendants part 
lor in this caſe the Defendant is not obliged to make fur- 
ther defence ; neither does there need further proof here- 
n than the Kings Writ, which is proof ſufficient of it ſelf. 
\T. I! Pight here inſect many more, who by the Civil Law, 

have not a capacity of ſtanding in Judgment ; bur I refer 

you 


De Offend Grret651e Fader now frolegyrerf” 


on The Practice of the _ PART. IF 
ee EE IN a a heats —— Mo 
* Alciat. Praz. you £0 my Author * whcre you may find | at larrelÞ 
4 OE. 7 j/ There may likcwile exceptions ariſe n teſmety © ot an Per {.-n 
Ib. 2. ck, ”” fonof the Plaintiffs Proctor, which are al ot 1; Te 10121 ace 


$*. pret 2G, «. by Alciatiu mn hs Praxis utrinſque 5 Juris; alt) In 7 -&t C| apr 
T 4n/. widem the Action, Cc. 


H-A:F.-- VI; 


2p; 

ClL 

Other Objections to be made ao ainſi the Plytif | infinal 
| reſpect of, mil 

Sch 

We anc 

5 [. C T , terb 

Py 


His not appearing to proſecute the cauſe: on ithiYar 
day, agarnit which the Detcndant was Citcd tofÞmoi 


Appear. 

i. The Pct :114n Ig the D fc naaiits Preoitir in thitcaic, an 
| the orci tim to and hum to avpear and projet, 

2, {he ion of aifmiſſu:s the Defend wit with Char ch 
| ec Plaizttir mumot fo appear 
| s. Tit ;2.ier of ob! ening 4 Afonitiin {ir tre paynent i 


HY nſiderod the State of the Plaintiff, and rhok 
| Ot, 4075 1N7y ariſe 11 reſpect thereof: We con 
| NnCcXkcT TO CQ nd. Y th Oie Ob; Rong which may 21140 in 

| ſpe& of Accidents, as his not appearing to proſecute ! th 


Cauſe, ©&c. We have ſhewn at Chap. 4. the manner of thi,1 
Defcndanr his appearing by 1s Prot tor, on ihe day ! he wa "0 
Cited to appcar in : Wherefore neither the Plaintitt, n0 ""y 
his ProCtoz being preſent to give a Libel 2s 15 defired, the G 
Defendants Proctor muſt alledge, that his Clicnt was Cited - 
to appear on that day ; at that time, and 1a that place [C his 
anſwer A. in ſuch a Cauſe, and that the ſaid 4. rakes n0 Wi 


Care to proſecute this Cauſe : 2: whorſore he mk deſire thil 


= ET, 0 
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hz may be compelled by a Summons, to profecute this 
C:uſe apainTt Tuch a Gay, under Pinzity of having the UE- 


— —————  ———— = CO CS _ 


Per fencant finally duimiſied witn Charges. Which The Judge 

cul accordingly orders, appointing a competent time for his 

.ol Mippcarance, according to the Ciltance of his habitation 
from the place of JuUgment. 

2, If the Plain.iff appcar nct upon this Citation ( being 
lawfully Executed and Certified, and he being three times 
called in Court) on that Viy jf2 which he was Cited to 
zppeir and proſecute 1:33 Cruſe, nor Cores any way profe- 
cute it, he 15 to be pronounced contumacious , ind in pe- 

* 1nÞnalty of ſuch his Contumary, the Defendant 15 to be dil- 
milled with Chargcs, whic': are to be taxed ( without any 
Schedule ) to the Summ of {our Nobles, according to the 
ancient Stile of all the Courts of the Arch-biſhop of Car- 
terbury, and a Vonition 1s thcrcupon to be Qcrreed for the 
p?yment of ſuch Charges. f_In the Courts of the Lord 

tha Arch biſhop of York, theſe Charges are feldom taxed to 
v(! tomore than Eizhr Shillings, where the Plaintiff doth not 
proiecute, C. as I find it in ſeveral Cauſes of that Court, 
and cip-cially Lid7ard and Richardſon againſt Caleb Stopard, 

nt (nr { era:1mo Plichaclis, 1665. Dr. Burwell fitting as Judge.) 
Ob. rve allo that if the Proftor of the Defendant do nor 
appear, Nor make his Petition on the ſame day he was 
ted to appear 12 a3 aforcſaid, yet ought the Plaintiff to 


Neue 1N Semmerar, Tra VaS CITE 
eliWer, ©&Cc, WANOMN ( ICCINZ NC Prolecutes not mnls ns 


pon ſuch Ciration, 2nd do proſecute his Cauſe, then he 
ought to pay no charges, unleſs he be caſt in the Suit. 
Ao obſerve, that in taxing of the charges for not pro- 
ecuting the Cauſe, there eught no Oath to be taken ( upon 
he taxing them ) that they are really diſburſt, &c. [ But 
hen Mr. Clarke adds in another place [ Titul. de diſmiſſione 
arts rea cumeccpenſis fi Aita non Libellaverit | that [though 
his be commonly adjudged, the Taxation of Expences 
Without the partics Oath, or the Proctors Oath, = his 

:lienc 


+ AÞ* Cited to profccute his Cauſe thereon ; * yet the Defen- * 4tciat.f.100 
ant may appear up3n any other day if he will, and Tay nullus comparen 
car a5 anove // 


fine licentia Jus 


Cauſe”) he may dchre, may be admoniſht to proſecutT yg;ciie, 
nc 1ame as above . Eo if the Plaintiff do appear 


_ —— — _— 
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Client has really disburſed the Summ taxed, or which he, 
deſires may be taxed) to be null and void, and that if C 
there be an Appeal moved thereupon, the Appellant wil b 
* 71 taxation get the Victory : [ Yet in this Taxation of Expences for not 
expenſaruim Libelling, this Oath is not required : ] Here he ſeems to 


zria debent make a thing practice and not a practice at one and Jar 
concurrere.» the ſame time. However, from this confuſed Order of ta 
x. fudex debt yg Clixke his expreſſing himſelf, we may infer thus much, p 


green that theſe Charges ougbt not to be taxed without tle 
bt jurare ſel- Oath that” the Party £25 realy annborfed—or-expen the 
tas feciſſe. td The ſaid Summ : And this (as I remember ) I hare... 
>. neg heard has been praCticed ; but conſult the Praticos Do-J,,. 

Fo maticos. 'c 
_— 3. A Taxation being made of the aforcſaid Charges, the F 
per eiſdem. Defendant may defire the Plaintiff may be admoniſhed to poi 
Lint. capt pay the ſaid Charges taxed, againſt ſome conveniens@al ſſ pen 
guontam d* gr ele that he appear on ſome Court day, afcer the day off oj 
expen.n. 7. Al- . , lll = 
ciat.deexpen- appointed for the payment of the ſaid Sum, and ſee t:imk * 
fis.Se8. ,uands Excommunicate for ſuch his Non-payment ; which Petition c,, 


& gualiterexp. the Judge does accordingly grant. Sarm 
ygres 2119 (tor 

it facierda. 
f SECT. 5 yen 
the 


His not taking care to give in his Libel or Decla-ſznd 
ration, at the time which the Judge Aſſigned} 4 
for that purpoſe. 


1. The Defendants Petition for a Libel. 
2. What Charge is due, if there be another time aſſigned ft 
a Libel. 
23. The manner of a;ſmiſſing the Defendant, if no Libel tt 
given in according to that ſecond Aſſignation, 
4- A Monition for Charges as in the laſt Sect, 


N the Fourth Chapter laſt foregoing, we ſhewed ho# 

the Defendants Proftor might deſire a Libel, or elſe his 

Clicnt to be diſmiſt, which he muſt requeſt in like manner 

again, in that day which the Plaintiff had aſſigned for this 
purpoſe : At which time the Judge may of þis meer fa 


_— 
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; =] _—_ - WS, AT Po he” 
_ your (cor for ſome good Caule* being alledsea'Y aſligen® | 
1at il 7 


17m another day, fo the” 
octor of the Plaintitt, in whl e in his 


nc wil 
Or n0! 
ms to 
e and 


2, But in this Caſe, the Plaintiff ought to pay the Defen= ] 
(nt Twelvepence for retarding the Proceedings of that 
cer of day, the payment of this Twelyepence, was wont former- 
much, ly (Ly the Stile of the Court) to be duly obſerved : But 
ut te ow for ſome years palt it was wont not to be demanded by | 
SPUN the Proctors 3 whence it happens that many Prodtors are | 
| LaVe -releſs to give in their Libels, and do ſometimes prolong 
' D%Y the time from day to day, for three Court days at the leaſt, 
before they give in their Libel. 
S, the 2, Now if no Libel be given in at the ſecond time ap- 
ed to pointed Tor this purpoſe ; the Judge ( at the Petition of The 
mh Tn Poles to d1TmiTs the Defendant with 
lay fo Cc S, Which he ought to taxto Tiirtcen Shillings Four- 
inifell pence, according tu ihe Cuſtom of rhe Court , which 
TIO Cuſtorn is Warrant ſufficient for the Taxation of that 
Summ : Inſomuch that neither the Defendant nor his Pro» 
tor, are obliged to ſwear , whether the ſame were ex- 
pended and disburſed or not z and therefore in this Caſe, 
the ſaid Summ is due, whether more or leſs was disburſed 
ecla-]and cxpended. 
gned}] 4. Upon this a Monition-is to be Decreed, for the pay- 
ment of the ſaid Charge, in manner and form as in the 
foregoing Paragraph: 


© 


ways, 


, _ 6 »- . | 
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Of Exceptions. we 

for 

C ECT. on 


1. hat they are. 

2. How many ſorts of Exceptions. 

3. Inmwvat part of the proceedings tizey may be urged. 

4 » The mManncy of the Defendants ur ogms theſe Exceptions, 


Cannot much excu(e this-Method from: being prepoſte- 

. TOvS ,...fecing what is before precautjoned,, touching 
the ſtate of the Plaintiff, might properly 'bereduced-under 
this ſame Title of Exceptions. This word Exception taken WJy, 
| in general, does ſignifie every Judical Akt or Defence, el 
| whether propoundet by the Plaintiff or the Defendant : Wy, 
| | but taken more particularly, it docs ſiz* hot 
| (2) Zr. Blam, proc. Cam. tit. 59 nifie an excluding or delaying the Action rp 


n. 3. Alciat, dz excep. abnf. It. C,) or intention he 
de excip.inrub.n. 8, c, 10,19, 12, NEG” ohne | Cos of Ba p 
12. Panorm. in 146. d. exc2p. Lanfr. 2. NOW here are Many 1ortS OL Ex» ' et! 
w1d. ceptions; (vw) jome are Peremptory Wor! 
( which are either ſimply fuch, or de- bÞÞrj: 


(6) CY Afunſ. T: 4. ExfP. per. fer. 
"Os pr.eſe? tm. 0-7. appelliaii Iir f. 


' 3+ d. EXTCY» 


fenfive ) others erc-Dilaicry, which de- Hhue 
icr tne Cauſe, and thcſe are alſo two*- Th 
rod, Seil. Dilatoria olutionts ( wicre hah 


perhaps the Farty alledgeth the payment or ſatisfaction ſhe! 


[1 of what is Sned for ) and Deriizturures Fadicrr, which are Io | 
Exceptions, iu orcer to tne declining the Cauſe, Now Do: 


theſe ariſe from many Cauſes ; (c) as by 

(c) Mnf. ubi s. Set. peterca ex reaſon of the Judge, (who may be except- 
perſme 5, dilatorie excep:ines qualis eq againſt by recuſation, (4) provocation 
fun procuratorie n. 1: 21 © cc. by reaſon of the Arbicrators (of 
| whom 1n the following Set.) by reaſon 
| (d) Maruale jur. verb, {2. v6) b, cx- of the Plaintuff(of whomwe {poke fully in 
|». coprio. the two foregoing Chapters ) by reaſon 
| of the ProRor, the Adyocate, the LNG, 
[gol 
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the Witneſles, the laterrogacortes publick Inſtruments, Po- 
ſitions, Scutence, &c. A third ſort of Exceptions are cal- 
led edie or mixt. A fourth fort of Exccptions are cal- 
led Anomel:s (4) or t:regular, becaulz they follow nor. the (a) Rocbach: 
form cf any other Exccptions : Of this forr, is all ExCePtl- prax. civil. tif: 
on a2ainft an Excommunication. 424 per tor. 
3. Theſe Exceptions may be uroed, mere properly 1n 
ſome part of the Proceedings than in others, The perem- 
ptory Exceptions ( which ſome call perperual ) may be 
urpc4 or propounded ia any part of the Proccedings be- 
fore it be concluded in the Caule. (b) FheED1latory (which (b) Lanfr. d. 
ſome Civide into temporal, pcrſonal'and real ought To *xcep. n. 3. 
be propounded- and urged before the'Conteſtation' of "Shit, 
and theſe are they we have-even»-now ſpoke of, touching 
the ſtate of the Plaintiff, wliict are called by ynſmg. Pro- 
Curatorie Exceptiones, (c) Of which, the recuſation of the (c) arſe Inft. 
udge is another ſort : Yet if in caſe the Party thus ex- 4+ excep, Set, 
eptiug, have not knowleUoe of theſe Dilatory Exceptions 2/*#97ea 7. 1. 
viz. that his Adverlary was Excommunicate, Or a Mi- © #7 70% 
or, Cc.) until aftcr the Suit be conteſted, then he may 
re theſe Exceptions any time before it be concluded in 
be Cauſe, but none (4) afrer. The mixt Exceptions In (d) Aa1n/. ib. 
elpetof their circumitances, may be recluced to the two 7; 5. Weſemb, 
ormer; therefore they may participate equally of their f- *+ 51.10, 
tiviledpes : For ſo L underſtand Alciatas in bis Furis ntrinſe 
yice praxt Titul. de exceptionibus.Sett, Medie five mixte fl.118. 
ne Anomalar Exceptions ( which ſome divide into favo- 
ables and odioſe ) ſeem to me to be reducible to the for- 
er lo, though they are ſaid ( ex ſingulari quodam Fure ) 
0 be propounded and urged as well after, as before the 
onteltation of Suic. (e) 1 do not intend in this place to, , 1. 
peak of theſe Exceptions particularly one by one, only 1 4 je, 42, 
all hint at them, as they fall within che order and me- 
od of Prattice. Some have already been diſcours?d of, 
Sthey came in their order to be conſidered : Thoſe which 
all next under our conſideration, are ſuch as ariſe in re- 
ect of the Judge. Wherefore the Defendant being fa- 
hed, and having ſufficiently urged thoſe Impeciments f) Vide Alci: 
f) on behalf of his Adverfary, ( viz.) the dependance of ,,5,,. - 2; 
"uit betwixt them in another Court aboug the ſame mat- a4 fs. 45, © * 
| E 2 ter: 


s # 


— << ' af cM 
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ter: The Falſhoo 
ther things as wer 


do. 


door Illegality of his Proxy, and ſuch 0- 
e even now mentioned jn this SeR.) It is 


requilite that he conſider the State and Condition of the 
Judg2, who is to judge betwixt them, (though this were 
mote conveniently and orderly done, before he cither ex- 
cept, or accept the Perſon of his Adverſary ) ut tals ſit, 
qua reFtc interjudicet : So that if need be, he may uſe theſe 
; tollowing Exceptions of Recuſation of the Judge, the in- 
it competeaicy or unſitneſs of the Court, &c. which he muſt 


4. Under theſe following Proteſtations ( Scil. ) of nat 


conſenting to ThE” Toareot the Court, (7 2s a competent 


i. 


Jndge on 115 Denalt) nor any way proropuing fs Jurildi- 
cion, Torenerthant nts found "= NE e EE 


—ccCuuwlD.G.C TT CCD DIA wy 


—_ 


1. What it 35. 


3. Another (but 
nor a proper) 


(a) Zonch. Zur. p. 5. Sefl. 4.ﬀ. d. 
3nd. L. 12. Seb. 2. 


(b) Spec. per tof. de recuſ. &y verbs 
Proceter.Se#. ult. Emer.pr.li.q.n.s 5: 
iu Gail. I. 1. obſ. 33. Officials Epiſcop? 
3 recuſatus cauſa ejuſdem non coram ar- 
| bitrss ſedcoram Epiſe, c. 4. Sed. finem 
de Off. delegen. 6. 


— = 


TRE 3 


The manner of this Recuſation or Refuſing the 


Judge. 


2. In what manner it u done, and when. 


1 (1. What it is, and from whom, and 
to whom 21 & ſo pro vokew 
2. The manner of expreſſing 19e Can 


% | Fe Ko 
bn & t, With t111d ; Fre 
ort of Recus'! E { j- Gf 4 4 W:fl) 413 nite {1071 toth 
* Grec? ſumpta ſation called PO q Judge from whom it :; provoked. 
fignificat om« ; O 2. What the Tudgze ( from whom 
nem ap). tam Provocation JRag 
Fud. quam ex- * 3n which GC. ) muſt do, and hom the Pat- 
- % Mm } O 1 , : 
Frajud. ex ac | v4 provoerzng muſt prove this by 
OT yghiw. J & Provocation. 


His ſort of Exception by way of Re- 
cuſation, 'isa refuſing or declining 
of the Juriſdiction or Audience, either 11 
reſpect of the Judge his inability, (4) 0 
for ſome cauſe of ſuſpicion ; as where any 
is convened before a Judge whom he ſy- 
ſpes (6) or thinks is not a perſon 18 
diſterent in the matter, 
2, Tix 
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2. The Defendant who intends thus to except, ought in 

he firſt place ( before he conteſt Suit, (a) or accept a Li- ( a) A 2 
bel think, nay before he admit or obje& againſt the Per- ” —_— 
ſon of his Adverſary, leaſt by admitting or accepting any /;.. ,z; ,. 

one At, he ſeem to approve his Juriſdiction ) to draw his $:#, z. 

lis ft Recuſation into writing, ſpecifying the Cauſes of it, (viz.) 

12. that the Judge is his Enemy, ( the Cauſes of which Enmity 


bee oughc to be inſerted ) or that he is nigh of kindred to his 

muſe adverſary, (6) or that ſome Suits do | h 

| J depend betwixt himand the Judge ( ſpe- (Þ).S? /t xtra row gradum non 
£ not W fying the faid Cauſes ) and ſuch like op HE NG 
nr ©) 2nd in the concluſion of this mat- 


ol be of Recuſation , he ought to refer (c) Specul. d.recuſ. Sef. 2. Marant. 

Ng the Cauſes of ſuch Recuſation to Arbi- Spec#/. per for 6. d. app. n. 27. &f 

trators ; (4) and then there ought im- "25 

mediately two or three (e) honeſt men (41 ;;,, ..,-. i. 22. vrb. Cauſe 

to be named, on behalf of the Party ſo fupicioris 0 f. 38: Altiat prax. 

| refuſing ; and the Judge likewiſe ought fo/. 117. 

to name as many on his behalf, and I, TR 
theſe Arbitrators are made Judges, and oe _ Pay a 
ſhall Judge concerning theſe. Cauſes of *_ : . 
Recuſation z (f)) and if they determine (f) Alciat. ubj 5, Lanfr. d, recuf. n. 

that the Cauſes of this Recuſation are 1: @ num. 9. Sed?. ſupra dictaforms 

3 and ſufficient, then the Party ſo refuſing, recuſandi Judicem ſu(pett. por tote 
vught to be diſmiſt from further obſer- : : 

Cas Þ ving the Judge ſo refuſed, or his Court : But if the Arbi- 

76 110M trators determine the contrary, ( viz. ) that the Cauſes of 

ked. Þ this Recyſation or Refuſal are not ſufficient, or at leaſt not 

whom © ſufficiently proved ; then the Party ſo refuſing, is to be re- 

' Far-Y mitted tothe Judge, who was thus refuſed. But enquire, 

1s bw} who muſt be Judge (in this Caſe) in the Cauſe inſtituted. = 

Some ſay the Arbitrators * of this Recuſation 3 if ſo, then * 4/czat, dere. 

Quzre by what Law they are made Judges, and whether &/;, #7 117. 

the Judge thus refuſed , or ſome Superiour Judges ought .;,,.. rake] 

ori give them this Authority of proceeding in the Caule, gerecuſ.Se8. 5; 

er} 2nd determining it. But if the Judge, who is refuſed as 

above, does not likewiſe name Arbitrators cn his part, ſo 

ſoon as ( or at leaſt, before he make any Proceedings in 


he 18'Y the Cauſe) the Defendant has given in his Recuſatory 
EF J mart - 


MM, >=, <a en S>> O he 
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i* matter, and has named Arbitrators on his behalf, but does mM 
\oF procecd in th c Cauſe agiialt the agtegrygd. ; all things off 6+ 
© (a) Ml. qn-done by the Tndge (a) arc null, or ar leaſt unjuſt; and the þc 
= mamconta. 11. Party {9 ret; ling the Judge, a appeal upon ſuch Actions ſl þj 


- vg neg 5% or Matters {o attempred (b) bythe Judge refuſed,or he may 


beefy en. complain of tacir nuility to 3 Superiour Judge, and he ſhalf ty 
Innicen. 4545, Obtain the Victory in ſuch ais Appeal or Complaint  nct-iſÞ gf 
de Fud. c. cum withſtanding that theſe things fo attempted, ( if they half x; 
ſpeciali de ad. Hoon done brfore the Judze was ſo refuſed) might proba- I ,; 


+ pr eng bly have been Juſt, and no more than what the Law might, W 


cap. Tholos. de- TEQUITE. lj! 
ciſn 479. verb. 4. Toerc 13 anther ſort of Recuſation (though not ſo Ml -1 
Late. 14.3, Property and pertzAly ſuch 23 rne other ) and this called de 
. « 0-gpng Provocttion , vibich ſome affirm to be an X.quipollent f 
2. c.6. þ. 1865, [EIM With the word Appeltction (c) or Appealing, though IM + 
Faran. conſil, {ome { \ other! wile; (5c. ) that that 1s properly called ( 
I7-N. I Provecaticn n, which is made out of Court, (4) the Cauſe pl 
(c) Gail. |. r. 


Rs. bang begun: In which Cafe ic Citfers both from an IN 6 
| (d) Pawrm.c, APP" al, * aud a Recnſation, as if any does ſuſpect ſome 
| cum fit Rom. $. Judge ( Sr'?. the ng of the place where he lives) I 41 
| mn. 21. de app, for ſome of "the Canfus montioncd in the foregoing num- il R 
| Rr A ber,-or for an; per C ah: 's whereby he may juſtly fear I © 
| precipusn, 4.8, 111 ſz1c! ul Bey UB 1 Wil tend to proceed againſt him, 1n B 
| Gail.l, x. 067, fome cavie of CorroHttion, or (if icbe a Clergy-man) to if 


120, put him to prove winnt Tit! ['C as - is Bencſicez or in i 
any Other { wife \\ i? T1 [0c\, CE: o V, [11 1C| may probably be al 


EP 12 him, of tho Tu'ige "Is meer Office in this I jr 
Cale, the Party havins fucnh a fu {PIKION +» may provoke I k 


from the Þ::. = he ſo ſuſpects, to a Superiour Judge, and 
may iminc-.:;:rely ſubmit : _ fit! Ject timiclf, his Name, IN y 

Credit and (t3oods, ro the Proteftion and Safeguard of 
that Superiour Judge. +6. ic in cate tliis Provocation'F a 


be made from any "Biſh: 1, kis Official, Vicar General or if { 
Commiſſarv, (within the Proyiice of Canterbury Only; Wl hr 
fure) t2e Arch-biſhop, or his Official of the Arches, 0r YU þ 
the Auditor of Cauſes, in the Court of Andience in Ca#- I} | 
reroury, is the Superior Judge in this Caſe. But if you Þ Þ 
| have this canſe of Provocation given by any other inferi- I} f 
$7 our Jucge, (viz. an Arch-degcon or his Ohcial, then you If n 
Þ may 
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may provoke to the Dioceſan Biſhop, or his principal Of- 

ficial You may if you will provoke immediately ( as a- 

bove ) from any Arch-deacon, or his Official, to the Arch- 

biſhop of Canterbury, or his aforeſaid Courts, omitting the 

medins terminus, ( the Biſhop of the Dioceſs where the Par- 

ty provoking lives, and his Official, &c.) for the Statutes 

of this Kingdom , fet forth concerning the Manner and 

Form of Appeals, (a) have no place in Provocations, (b) (2) 4wn 24, 
and if they have, yet the Prerogative of the Arch-biſhop Bale _ 
of Canterbury is reſerved 2s in Cauſes of Appeal. (c) 2. Now als ts age 
lixe as in all Cauſes of Appeal from Grievances, It is uſu- (b) Panorm.d. 
ally held, that the Grievances ovght to be particularly c.Conctl. Set. d. 
declared; ſo likewiſe the Party provoking, («) ought to 7": 5- OT Ce 
ſpecifie the Cauſes of ſuch his Provocation , otherwiſe it 77 "a: 
avails nothing. The Party ſo provoking ovght' likewiſe (c) p. Set. 
( before he is Cited to appear before the Ordinary of that An. 24. H.8. 
place where he lives, cither ex »ffc:o, or at the Inſtance + 12+ vers. fic 


a "EI, . . ſaving al ways 
of a Party ) to intimate this his Provocation to the Judges, > nv 


from whom he ſo provokes, otherwiſe this Provocation will (4) g:,17chim. 


avail nothing; for if in caſe he be Cited firſt, then 1s It a reperr. verb, 
Recuſation or a Refuſing ( and not a Provocation ) which appe!latio exe 
ouzht. to be done, as in the ſecond number of this Set, #14144ictats 
But if after this Provocation is intimated, the Inferiour **7* + 
Judge from whom it is provoked, do make any proceed- 

ings againſt the Party ſo provoking, they are all null, or 

at lea't unjuſt, ( like as in the number foregoing, touch- 

ing the Recuſation ) and obſerve, that the Party provo« 

king, may for his greater Safety, or as a further Cautele, 

prevail with the Superiour Judge, to whom he ſo pro- 

vokes, that he write back to the Inferiour Judge, to ac- 

quaint him that he hath admitted this his Provocation ; 


and he may likewiſe requeſt the ſaid Judge, to whom he (e) Had juri 


ſo provokes, to Decree a (e) Citation and an Inhibition, as conſentaneum 
Ia 2 Cauſe of Appeal. And though ( as is ſaid above ) it, 1,505 
be lawful to provoke, from an Inferiour to a Superiour”;,;june = 
Judge; yet ſee whether or no in this following Caſe, the omnino decer- 
Provocation be of any validity or not. (Sci. ) If the In- 1-14. Gail.l. r, 
feriour Judge ( before this Provocation be interpoſed in _ apr eg 
manner aforeſaid ) do Decree the Party provoking, to be ——_. 
« 4 Circ 
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Cited to appear before him for any of the Cauſes afore- I tb 
ſaid, or Co really Cite him by a publick Edict, before this I {a1 
his Provocation 1s admitted by the Snp=riour Judge, and I i 
# intimar-d co the Inferiour Judge, 2 B-cauſe in this Caſe I be 
. the Recuſation ſeems rather to have place, and not the I Pr 
Provocation. In this Caſe ( Mr. Clarke ſays he has known) I 1 
that (if the Citation of the Inferiour Judge were Decreed I 19 
in ths abſence of the Party ſo provoking, and nothing I if 
| were Exccuted perſonally upor. him before ſuch his Pro- I Li 
voca:ion was given in b<tore, 2nd admitted by the Supe- I be 
rionr Jn1ze) the Provocation avails as much, as if no Ci- If Þe 
tatiin 124 icen DDecreed , and althouph the Party pro- £ © 
Yo}. *n;, wie Cited to appear before the Judge, from ſal 
whom he (> prov-k.,, before this Provecation were In- I ti 
tioarod 0 the fail Tie, yet the Provocation 1s valid, 


— 


1% \Y WI\CKtRg May appear on that day in £2" 
wit. 4 vg,.5 viright to have appcared upon the Ci- £4 
11-19n, and may intimatc the ſaid Provocation to the Judge I 10 
'(.31--5mi* i: ſo provoked, who ought to ſupercede all IJ *1i 

".r picc c ing inthe Cauſe. 3. Upon this the Judge <0 

 w.,OM ic is fo provoked, may ( by himſelf or his Ji 

»Qor ) appear before the Judge to whom it It 1s ſo pro- NCA 

4, and otain a Decree to proſecute this Provocatt- NJ 
©, #$.In a Cauſe of Appcal : And if the Party ſo provo- al 
ki.g, being lawfully Cited, appear not to proſecute this bz 
his Frovocation, the Cauſe for which it was fo provoked, {9 
is to be remitted as ina Canſe of Appeal, for not proſe- Ne 
cuting the Appeal, and the ſaid Judge from whom it was 
ſo-provoked, may proceed againſt the Party (fo pro- 
voking ) either of his meer Office, or at the promotion FÞ. 
of ive aſligned for that purpoſc; or at the inſtance of 
any ether Perſon : But if the Farty ſo Cited, do proſecute F'* 
this his Cauf: of Provocation, he muſt give a Libel, and P'*© 
have a time aſſigned tv prove ity. and if ke do prove' F< 
ſufficient Cauſe of ſuch his Provocation, (though proba- J's 
bly not all thar are ſpecified therein ) the Juige oiight £0 
pronounce that he hath juſtly provoked , and that the 
Fudge from whom he has ſo provoked, is no competent 
Judge ( or rather no indifttrent Judge } ior nim , 20d 


t':2kt 
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that he ought not to be convened before him; and the 
{.1d Judge ought to be condemned in Charges made on 
:he part of the Party provoking, and that juſtly, in regard 
be could not but know the juſtneſs of theſe Cauſes of ſuch 
Provocation, as well by the Tenor of the Provocation 
it ſelf, as the Tenor of the Libel touching the ſame : 
notwithſtanding which, he yer ſtands in conteſt. But 
if the Party provoking, do fail in the Proof of his 
Libel, the Judge from whom it was provoked, is to 
be abſolved or difſmiſt, and the Party provoking, is to 
be remitted to his Court or Juriſdiction, and is to be 
condemned in the whole Charge made on the part of the 
ſaid Judge, by reaſon of his injuſt and cauſelets vexation or 
trouble, 

[ might next proceed in order to ſhew the manner 
and difference of Replications, being things ſo ſubſe- 
quent to Exceptions, Let this only ſuffice to tell 
you , that Replication is no more than a ſpecies or 
kiad of Exception, to which every Plaintiff has re- 
courſe ( if need be ) againſt thoſe unjult Exceptions 
his Adverſary urgeth, which is alſo oppoſed by Dupli- 
cation, and that again by Triplication, & ſic uſque ad 
quadruplicationem, and all of them in the ſame order of 
the Proceedings as the Exceprions, that is, if the Exceptions 
b2 before or after the Conteſtation of Suit, theſe muſte be 
{0 too. I refer the Reader to my Authors themſelves * to 
be fully ſatisfied of theſe things, and the order obſerved * #9"/; ſtd. 
about them. mp __ 
_ I ſhall now proceed to my propoſed method , which yn ans. ante 
5 to thew the order and manner of proceeding ( in Cau- /itis cont. uler. 
'c3 Tried in theſe Courts ) from the giving in of the Li- 4plicas non Ht 
"el, even unto Sentence; and that firit in Plenary Cau- ©72"%” IH 
ſts, and then in Summary Cauſes. Then I ſhall pro- 272i 3 

y PTO- guadrup. Spe- 
cceed to ſhew what particular Proceedings are more eſpe- culator. T. de 
cially required in ſome Cauſes more tiian others, as replica. 1. 2- 
in Cauſes of Appeal, Cauſes of Diffamation, &c. Where- Joames Andi. 
lore having ſuppoſed all the Three Perſons Fudicium con- Letts” _ 
fiturntes, to be capacitated, ſo as to be termed refe ſtan- 1.;mus d. Ree 
& en 7udicio; it is now Convenient that the Plaintiff per p 1 icationet 

oren 119. 
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forth his ACtion by a Libel, that ſo the Defendant may 
deliberate with himſelf, whether he will contend or {ub- 
mit ; that ſo by knowing his Charge, he may know how to 
make Defence, 
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The manner of proceeding in Plenary Cauſes from 

the firſt bringing, or giving in of the LIBEL 

or Declaration ; even until Sentence be given and 
TEM] Executed, 


SECT. 1 
Of a Libel. 


7. What a Libel 6. 
1 2. How given into Court, and how admitted by the Juage, 
and how the Defendant is admoniſh'd to anſwer. 


Shall not here trouble you with the ſeveral Species 
of Libels, nor the diverſe Acceptations and Defini- 
tions of them, nor their Structure, &c. ſeeing 1 
: have intended 2 more particular diſcourſe to that 
[Purpole ( Dev favent.e) A Libel therefore (10 _ , 
| derive 


ld % 


-— a. 
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derived a Libro from a Book, whence formerly a Paper 
(>) w:femb. was uſually drawn; (a) and in general it ſignifies all man- 
F. + edend. ner of writing : It is taken figuratively, as when the mat- 
2 ter is put for the thing contained , but properly in this 
argument, a Libel is taxen for a Writiag which containeth 

* >) Abftien/. in the Action. (6) 
* mwric. d. Li- 2. On that day wherein the Libel is to be given into 
4 M#eiobla. Se, Court, the Plaintiffs Proctor ought to cxhibit the ſame, 
It +.3.12.5pecul. nd defite it may be admitted , and that the Defendant 


te ies conteſt. , ; 
SF. x, _ may be aſſizned to anſwer thereto, ( at which time he }. 


| endentit.in ought alſo to give (c) a Copy of his Libel to the Defen- I 
F:; *WAatus de dants Proftor ) whereupon the Judge admits the ſame, and If 
i —__ obla. repeats it 1 vim poſitionum, &c, and aſſigns the Defen- | 

| @ pp 3 dant toanſwer to the ſame the CourTUay forowing,and this 
453%ili oh. fo. Trad alatio en» 
yS%, 
{@) 4liat. ib. 


FARZ4T 11 1. 10n for the amending or altering of the Libel, which 


in which, and when theſe are permitted, before we come 
co the principal Part of the proceedings, which 1s the cons 
teſting of Sulr. 


SE T.:4 


Of the amending and changing, or altering things 
contained 1n the Libel. 


What Emendation, or amending of a Libel is, 

When, in what Caſes, and how many ways it is permitted, 
or not permitted. 

The manner of revoking or alledzing an error committed 
in the Libel, as to the Name or Sir-name »f either of the 
Parties, &Cc. 

4. What mutation or altering 4 Libel ts, 

| it 5: When and in what Caſes it is or is not permitted, 


6. Wen 
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6. When and what Charges the Party amending 1s liable to 
pay ; alſo the Party not proving his contrary matter how 
[:able to them. 

7. When and what ſort of Secarity is required of the Parties 

in Suit, and to what purpoſe, and wherher only one or both 

of them, 


T= being a matter of ſuch conſiderable Moment, and 
Intricacy , and fo little underſtood by our ignorant 
ProQtors of this Age, I will therefore inſert ſo much out 
of Mynſinger * ( touching this point) as will ſerye to 
make theſe dull Souls ( nay thoſe who are altogether un-, 
acquainted with theſe proccedings ) plainly to underſtand 
this matter. Emendatio, or the amending of a Libel, is no 
more than the taking away or removing the Faulc or Er- 
ror, the Subſtance of the Libel remaining entire : - So he 
who corre(ts.or amends things, ſuperfiuons- ( by. cutting 
them off) things Conciſe, or ( not full enough, by adding 
tothem ) things Imperfe&, ( by ſupplying what wants ) 
things confuſed, ( by diſtinguiſhing them ) things obſcure, 
(by declaring them) he may he properly ſaid to a- 
mcnd., 

2. Now when, and how this Amendment 1s permitted, 
#nd when not, is the next thing to be enquired : It is ge- 
nerally permitted before the contcſting of Suit, but afcer 
the Suit, js conteſted, it is only permitted in ſome particu- 
lar Caſes. Firſt then, the Libel is amended, by declaring 
ſuch things as are obſcure, as when the Plaintiff bis Libel 
is obſcure, incertain , general, confuſedly and prepoſte- 
rouſly drawn; in this Caſe an Amendment or Declaration 


a Inſt 1 # 
Ation. Set. 
$i minus: 


thereof is permitted, even until the Sentence, if the De- + Gail. ob, 62: 


tendant who is conven?®d do not except Þf againſt its in- n. zt- 


ccrtitude, obſcurity, &c. But if he except againſt it, then 
it is only permitted to be amended Hefore the Suit be 
coltelfed, and not after, and in that Caſe, if 1t be not a- 
mended before, then are all the proceedings null, ( by 
reaſon of ſuch Obſcurity ) and the Sentence is invalid. 
Whence Speculator in tot .de lib.concep. Seft.ult. verſic, cant, 
does caution the Procors that they do not deſire the Ob- 


(curity of the Libel to be declared , but only chat they 
FRE barely 
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barely object, that the Libel is obſcure and general, &c, Wſa 

which if the Plaintiff omit to amend, the Defendant may Wte 

null the whole Proceſs. Secondly, The Libel is amended 

when any thing is added to it, and in this we mult re- 

{pect whethcr this addition be made in Actions which are 

* itat theſe general, univerſal or ſingular. * In univerſal Actions it is 
y - 0 ages . tolerated to add any thing to the Libel, even until the 
ran here Sentence, E. go. where an 5 70 bereditate, Or i 
þ the 20, Set, of LICE os L4 y ng UCcs P Eat 3 I 11S 
| this ſame title Inheritance ( we may by this underſtand all thoſe who 
+ de 4im. at ( having a right to the Adminiſtration ) do Sue ſome teme- 

Gs rary Adminiſtrators, who have got Goods of thents Tato 
their hands, either by a falſe and illcgal Power or other- 

wiſe, (but | humbly ſubmit this Diſtinction to the learned ) 

if they doexpreſs what Things or Goods did abſolutely be» 

long to the Eſtate they Sue for ; yet are they not prohibited, 

when ever t leaſe, ( or find It out.) toadd what mote 

ge: For ſeeing 1t 1s controverted 1n 

general, that 1uch 7 has a Right to ſuch an Eſtate, 

( Inheritance or Adminiſtration ) it ſcems to follow con- 
ſequently, that he has not only asked or requeſted that 
particular Thing named in the Libel; but alſo what cver 
clſe might any way belong to that Eſtate he ſo Sued for. 
Therefore in this Caſe an Amendment ought not to be de- F !! 
nied. The ſame may he ſaid in gcneral Actions, ſuch as ' $7? 
a Tutor or Curatorſhip, that is, wherc the Pupil com- F* 4 
menceth ſuch an Action 2gais t his Tutor or Curator, Þ { 
and expreſſeth in his Libel on] / ſome things which were Þ ff 
ill managed, waſted or concea!.d by his Tutor or Cura- ['9! 
tor ; yet may he add ſeveral other things (until Sentence) Pr | 
as he finds them out , or that they come to his know- Þ'5: 
ledge : But how the Libel may be amended in a ſingular [= 
Action, is our next Enquiry. In this Caſe we have a four- P'S 
fold Conſideration; for ſometimes there is an Amendment Þ". 
wo to be made touching: the thing: Sued for ; -ſometimes the” £Þ*! 

Th Amendment reſpeRs the Subſtantial-Matters ofthe Tibel; Þ91 


DF Et, 


Th: very often it reſpeCts the principal Qualities, and ſome- J* 
& times the adventitious Qualities. Firſt, If the Amendment hir, 
| q! reſpect the thing Sued for or asked, ( Scil. ) becauſe there th 


is more due perhaps by Law, than a Man doth Sue for, F©© 


oIT naie in his Libel at firſt ; the which miſtake he would 
reCtifie 


oe. *F 
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recifie by adding. more to it afterwards) this Xynſinger 
ſzith may be done both before and after the Suit is con- 
teſted , even until Sentence, and this he proves to be 
the Sence of JuStinian his Words, [_ Ss mins petitum ſit, 
quam deheretur, ſine, &c. ] from the tenth number to the 
nd of the ſixteenth of this ſame Paragraph, where he very 
lezantly confutes the Opinions of Accarſizs, Bartolius and 
thers, who ſeem to put a different Interpretation upon 
his Text. Secondly if the Amendment have relation to 
ne Subſtantial Matters of the Libe!, it may without any 
indrance be done before the Suit be. conteſted, but not 
frerward : And this Opinion is generally received, as 
ell in a Criminal, as a Civii Cauſe. Now the Subſtanti- 
| Parts of a Libel in a Criminal Cauſe, are ſaid to be 


heſe ( Scel. ) to name the Judge, to expreſs the Month 
id the Place where the Crime was committe c. and 
e1ng the Subſtance of the Libel conſiſts in theic, there- 

ore they cannot þ ended after the Suit 1s conteſted, 

at which time the Judsc:um 1s faid to be Acceptum ) Out 
he Defendant is to be releaſed from this Accuſation, pſo 
Foc Poſtutarte, the Detendant urging this: Nay, The Judge 


nay ex Offices reject the Libel, ( which is ſo to be amend- 
4 aſrer the Suit is conteſted ) though the Defendant urge 


10t, ſeein?2 that in Criminal Cauſes, if it be omitted to 
ame the TIace and the time, the Libel Is null :p/o are. 
a Civil = the Subſtantial Part of the Libel conſiſts 


the Conclufion or Petition, ſeeing it is required that 
flow rightly from the Premiſes, and that one propo- 
tion do orderly cohere to another, as if any Sues me 
r Land, (and in the concluſion of his Libel , he adds 
1s Reaſon why he asks it) becauſe he is become one of 
ears Honſhold. This Concluſion is frivolous, and by 
IS means the Libel would be void, whether the Defen- 
nt object apainſt it or not, neither is any Amendment of 
permitted after the Suit is conteſted, ſo that thereby the 
nole Proceſs is voided; for the Libel ought to have 


. PRs —_ 
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me neceſſary or ( at leaſt) preſumptive * concluſion. : 
hirdly, If the Amendment reſpe& the principal Qualities mg —_ _ 


the Libel, then is it only pemitted, before the Suit 
conteſted, E. g, If a Husband accuſe his Wite of having 
Com» 
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committed Adultery wich Tijtizs : This is the principal 


Qualicy in reſpect of the Fat; wherefore if it ſhould be 
amended after the Suir 1s conteſted, by ſaying that the 
Adultery was committed with Flaccxs, and ſo ſhould name 
another Perion ; this Amendment would alter the Suh. 
ſtance of the Fat; therefore it is not permitted. Fourth- 
ly, If the Amendment reſpect the adventitious qualitics, it 
1s permitted even until the Sentence. Theſe qualities are 
ſuch, as neither change nor vitiate the Libel, but are a 
kind of Pleonaſm as where a time , place, day, hour or | 
ſome other circumſtances of that nature are added, which | 
are not neceſſary, E. g. I demand Ten Pounds of Titim, 
which I lent him about two years ago, in the Houſe of 
Flaccus : Now this Is an adventitious quality, in making 
mention of the year and place ; for it is ſufficient that it F | 
do conſtare de mute : "And thus far of the Amendment of g } 
Libel, by adding toit. The Third part of. Amendment of | 
a Libel, is by detraCting or deducing ſomewhat from it; as | 
where any Sum or Quality is to be deducted from the Li- 
bel, as if the Plaintiff do at firſt demand ten Pounds, and 
afterwards would only ask five; or if he ſay at firſt that 
the Party he Sues, poſleſſeth ſo many Goods of his, but 
afterwards he would but Jay claim to a part of them : In 
this Caſe an Amendment is regularly granted, even until | 


mn > bin, ws AY wy As 
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Sentence. But if the Party Suing do require Bond of his þ 
Adverſfary, after the Suit is conteſted, and would then de- 

craCt from the Libel : In this Caſe he ſhall not eſcape the 

Penalty of rhe Law, ſeeing this ought to have been done 

before the Suit was conteſted. In like manner, if any 

would detraCt from the Subſtantials, or principal Quali-f 
ties, they ought to do it before the Suit is conteſted only,f 
and not after; as if in Criminal Actions there is ſome de- 
fect, as to the Month or Place ; in Civil Actions, as to the 
Subſtance of the Fat. Laſtly, Amendment of a Libel is 
permitted, when things ſuperfluous are cut off; and this 
is {aid ro be lawful eyen until Sentence. Thoſe things are 
{:iq to be ſuperfluous, which might be omitted in the Li- 
be], without the leaſt injury, E. g. I lent Titi on the 
Calends of December a Silver Drinking Cup, when Flaccw 
and Bertz contracted Matrimony, &c, this laſt is very fu- 
perfluov51 | 
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perfſuou'z being noining at 2ll to the purpoſe. Thus far 
of the amending of Lid21s; it fer the amendment or al- 
terizg of a Libel, the D-fendanc is not 1nſtrutted how to 
anſwer, indulyenda e(f e: nova d:latio, he ought to have 
ano:/1:r or a longer t1me aflizned him, to deliberate whe- 
ther he will anſwer ncgatively or ſubmic ; bur it is others 
wiſe, if incaſe he know, or 1s informed before hand of the 
matter which is to þ2 added : But this Controverſie 1s beſt 
decided by Cuſtou, which is the chict Interpreter of the 
Law. 

3 Now comes Mr. Clarke ro ſh:w the manner of reCti- 
fying this error or amendment. If (lays hc) an appa- 
TIT mATTnR Gs, as to the Name, or 
Sir-name of cither of the Parties; or an error þ2 commit- 
ted In any computation, by writing an Hundred where 
Twenty onght only to be writ: [This ts the third fort of 
amendment, wich is made by dcetraciiun, even now 
mentioned ty Myzſinrer,] or it there 1s an error commit- 
ted in the Name of a Chuich, which is in-contelt betwixt 
two Clergy-men, (either for the ſole rigit thereof, or only 
ſome particular Tiches belonging to it) or in any thing 
ell, ſo (as is aforeſaid) that this error do appear manj- 
fclt Ly the proceedings themſelves, and other things done 
Fe Cauſe; then the Proctor may allec 
miltakg 1 


e word | Rettor| (nameing the or Sentence 1n 
whichthe error is committed) is inſerted and writ in ſuch 
an Article, or Poſition of the ſaid Libel, Matter or Allega- 
tion, and in ſuch a Line of the ſame, (computing from the 
Head or Foot of the ſaid Allegation)) whereas in ver 
deed, this Word or Name | Thomas | or chat or theſe 

ords oug hc of right to have been infe;ced ; as is apparent 
by the neoneedines (Renee, BT The Sther Judicial Atts 
m:de in the Cauſe ( to which he muſt refer himſelf.) 
Wherefore he muſt revoke and ſubduct this crror, to all 
AW, an 


ord, or name | 7g-z] or of the {21d Word-, Fc. 
2mas | or this Word [Yicar, &c.] may be 
F inſerted, 


tis Y OTC 


delhre that 1t may 


Intents and purpoſes_jin_ ths 
& acconnteqd as revoked and ſubdutted ; and that infead 
of that W 
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inſerted, £0 which The Judze condclcends and ordcrs lo to 
| beco ne. (an error of this nature {cemeth ” reſhe Ct the 
44, 7 pri Icipalqualitics before ſpoke of þ y \ſynſinger *.) Though 
ihr! 2/1 this DCCTcc of the Judve of revoking the error, may and 
—- ws ta 13 WGilE £O DC WLCTPot, dz yet the revocatio! | or {ubduRting 
1. Of it by the Prodot :lone 15 (uſſicicnt, if the fault or e- 
ror Ge » :Ppear by the proceedings, ty have been the fault 
- of tie Writer - . Thus fr Mr. C!% ; Lets return ag1in to 
Aſyn'; 

4 "We have now done with the -amendin 4 of Lidels; 

we now CUMe LO the OLNeT part © f eMynſinmer iis purpoſe, 
(Scit.) tho mutation or changing of Libcls ; autre Livel- 
lim, to change the Litzel, is to "ry 2 and alicr the ſubſtance 
of it, 2nd ( y ICaVing the old Actien } 9 proponnd 1 

Tat one, or emitting what was bs fore T 12 gen. to reque 

HOMewiat elſe: lo this the F. C. aid ihe accrmula cn, 
cf Actions, which 1s nothing clic but the conjoinin: 
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for {uch mutation to be madc, or clicthit Cor lome Caute 


, 
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the ſame falls not withia the power of tne Judge to per- 
mit it: As where a Civil Action being omitced, "the Party 
thus changing his Libel, doth int end a Criminal or \efa- 
matory Action. Fourthly, if the following Action be loſt 
or taken away by Election; as becauſe the Atious could 
not once be admitted, or elfe becauſe they were contrary 
one to another. Fifthly, Where any intends a mutation , 

purpoſely to defer the former Action . or to renounce the 
{ole inſtance of that Cauſe; in theſe Caſes a mutation 15 
nor permitted. But if any intends abſolutely ro remit bop 
the 
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the SLIt £41 L116 ALON, Ln ly are to be heard, A SINE 
Caſe in wuich this C:aoing of a Libel 13 not permi: ted, 
© in CLnin Cauſes - bung forbid by the Tap tran Orci- 
nance: As Barrolits (cats In Lo !!14/1TUM Yo fo ad Tu pill. 2, 
Tie ocher Rule 1s, that after Line Snic 1+ Conteltcd, a mu- 
tation or cazuging, of the Libel i3 not permitted, becoule 
that whoſoover con.cits Suit, is ryed to that ſame 1nitance 
by his owu proper Corraft, yet thi Ruje Is OE wimay 
withouc exception. Firſt, becauſe mrere 1s lometimes by 
way of miltak?, ons 1h;ingasked inite?d of another, or for 
or: other Cauſe, than of right jt ought To be aSKCC : For 
iatls Cale it may be lawfol (tlie crior being proved) to 
c1353;cthe Libel after tie Suir 15 conteſted in the ſame 1a- 
f:nce. Secondly, the Rule rakes no place, when the Sult 
i5 n0( deferred by ſach mur ation, but i; only made 1n order 
to avoid a Penalty. Thirdly, Tie Rule !12kes no place, 
vwicre the Partios do agree and content to ici mutations 
for te Judge ouvht to confi m this the content ; There 
arc maiy over Ciles of the like nature, Which tle Jater- 
PIeccrs examine in choir proper places. Afynfwger comes 
pext to {pak of this accumulating of Actions » which he 
favs is regutariy granted 3 for it ought NOT OO bi denied Lo 
/, to uſ2 all ihe Riphe they have on their parts, 10 25 
do it nt, our of Fraud to the orher Party ; aud 

a theſe are permitred, or are not permitted, he fhews 

) the thirty fourth pwumber, unto The end of this fame 
dc, 
6. Likewiſe at Numb. 27. Mynſ. ſays, that in all_the 
Premiſes where the Plantiff is permitted to amend or al- 


fe, Tet Hound to pay to the defent ant bis Ciarges (winch 


Te calls Tndcbite fatrgationts) for ſuch injull delay: Aid of 
this nature alſo ſeem to be thoſe Charges, which Mr Cl:rke 
T: ens of in his Tital.de expenſis retard.ti projſcens, Ing due 
for all ſach things or matrers as are gIVen 14 ON cher 
Party, to retard or deiay the proceediny's. For if the 
Plaintiff or Defendant do propound any Defenſive Mat- 
ter, as Allegation, Exceptions or the like, and having 
them admitted ; do'obrain a Term Pcobatory, by wiuch 
the Proceedings are retarded; (for this delay depending) 


the Adyerſe party can ask roching in order 10 bring rhe 
F 2 Cayis 
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Cauſe to a Concluſion.) If the Party propounding this 
Defenſive matter, Jo make default inthe Proofof it, Tie 
Term Probatory (aflign'd for that purpoſe) being elay» [0 
ſed, the Adverte Party may alledg that 7V. .has made de- 
fzulc in ficProot of the AMeFation Fiven in by him on 
fact'a Cay, 2nd taat rac Proceedings cre retarded, refer» | 
ring nimTclt to the Acts of Court, andacnre tne ind Dar }} x 
ty to be Condemned in Expences for ſo Tetardios ing by | | 
ceedings, Ge. And 1f this fo appear to the Judge, ie | 
ont to Condemn the Party 1n Charges, as is rcqueitei; |! 
and a Schedule of thoſe Charges being given, he evg'r | | 
to Tax the ſame, and Decree a Moni.ivn for the Pay- 
ment of them as above, like a$11 other Charges of Sic; 
Oath being likewiie made, (as bcforc) that ae ncce<lſ\'- 
rily expended theſe Charges on this occaſion. No duub:, | 
bur if this Petition touching the Charges for ſuch retarded | 
Proceedings, were caperly purſucd int all Cauſes, Sni's 
would be mach ſhortned : For then the P.irties ja contelt 
would not dare to give fo many frivolous and dilatory Alice 
gations to P:otract Suits 23 now they do. And this we may 
underilind totak? piice In all things ſpoken of befyrc,uonch® 
ing Excepilons, Replications, &c. when of in wia” part of 
the Snit foever whey arc given in. 
7. Now 1u this part of the Suit it 1: that ghe 2articel 
Mit upon Security fr What ts 
prud. 4" SCCUFITY 3, Fow defined, and how many forts of it, 1 re» | 
_ * warm ſerc the Reatler to Weſemvecy, Alciat, Ifnſing, upon loiti- | 
parties in Jud. LULeS. 1. de Satiſaution, Specularer, Rartolim, and others, | 
+ Mynſ. Inſt. T. I. eogem, Ail of which agree, that not only one, but both } 
de Sariſd. Sed. the Parties ou7ht to give Security : 1 hc Plaintiff” + ouzht If 


oy « 2+ 
Sed. hodie n [1c MEWIT pericyere 


: .* + 0 give Secuiiry to the Detendent 

+ pag Prehk in his Tfoſccurion of Fe Suir, by 

ib. Spec.Sef.r. ProForT even tothe end of the ſ:me; and this he ought 
(Ca )Weſemb. to do before ne offer the Libel of j:15 che | 
774-0 danr requelFir, but nor elſe 74): Andthis he js obliged to 
_ Ks ;þ, 4O,CILNer WIL Bonalmen, vel per Cautionem Furatoriam, by 
Cc) Mynſ. ibid, BIS Oath ( ), nor js ic the Plaintiff alone, but alf.» his Pro- j 
Se&. fi autem, Ctor mult give Security if required (cc). The Defendant || 
Weſemb. bt. 5. ſo ſoon as he receives the Livel, ovght to give Security, 


either by his made Promiſe, Bond, vr Oath, that he will 
ahide 
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abide in Judgment untill the Suit be determin'd ? *, Alſo it * Mn. ibid. 


often falls out, that in this part of the Suit, when the Cau- $S*2: Sed hodie 
n. 1, Weſemb, 


N:fendant doth likewiſe intend ſome Aion againſt the # ,,; /4:; 
xp” . . : _ fe. qut ſatiſd. 
Plaintiff, by way of Reconyention, in which Caſe Petitions co:untur. 

are mu:vally made on both parts 7 ; of the which Proceed- + Atciar. de 
ng ſee Aicrat. Reconven. 


CHAP.-1IL. 


Of the Conteſtatio Litis, or the Conteſting of Suit. 


SECT» 


1, What it 15: 

2, When it onght to be done, and by whom: 

3. How many fold this Comeſtation of Suit 1s. 

4. The manner and form of Conteſting Suit, and by whom. 

5. The manner of getting a Decree for the principal Party to 
anſwer to the Libel; by whom it us obtained. 

6. The manner of obtaining a Term Probatory , and by 
whom, 

7. What other things are to be done at the time the Sit ss 


Conteſted. 


E have above in the firſt part of theſe Judiciary 

Proceedings, as alſo in the firſt Chapter of 

this Part, explained all ſuch things as are pre- 
paratory to Judgment. Wherefore we now come to the 
ſecond Part * :n qua ipſa Fudicia (that is) wherein the #* Atciat. d. lit. 
principal Cauſes are Treated ; and this is the Litis Con- cone. 
teſtation, or the Conteſting of Suit, which begins in the T 5P*c- de fat? 
very Exordium of the Suit, and retains that name and or- % ſont Sel 
der » even untill the Sentence. Now this Conteſtation of juxtanum. 5. 
Sult is defined the Principium Formale + the Fundamental A9nſ. 05/. 74. 


adicial A T j Cent.3.0bſ.25. 
] &, whereby the Judge begins to take c——_—_ a ſc2 
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ye: 3. A WEus C :itcfationol Suit nc nit!); therefore 
ibus + exp2- 107 Le beteer Nin iolmng ics feveral 15 v!tvns, 1 thall add 
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| Manat of + t ( Afurmative, Cotton 15 oh Cn Ex PLe 5 V OrU 
| Lim, De wr be As ; i} ( 34 ncral. | 
#. ſ1:. the wird «= Tovpative [oO Wit, }Ecentuals 
, Ls, where he | 
wil find all 
thiſe divifi.ns 
explained. = 
| = Vnaſ Coiite- (As WHETe Fin Emerocnt ATurs, (beiore 
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| = | conteſ! " $11: 15.11 a manner Conteſted, and as 
= Y Le U9-!. 16Avere. cContiuCted mn Conrt, by tlic 
_ c CTC LNCS LIU! ION 4b T0600 ES hecwixt 
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ſubmit himſelf to the Judge, and offer what Charges are [4/77 13- n. 
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PART. II. Eccleſiaſtical Conrts. 87 
confeſs the Libet and conteſt Sait (4) Afﬀfirmatively, and (a) Umm. di- 


tobe Taxed 3 which often fails out in Cauſes of Defamati- 53;, 35 1% 
age verb. Confeſſn. 
on, and this is called a fingle or ſimple Confcſhon. There 
35 another ſort, of Confeſſion, which is called a qualihed 
Confeſſion (6), when the Prifendans doth indeed contets (4) Z1cob Blum, 
te Fact, but Fer adds Tome certain Qualities or Circum- proc. Camer. 
ffances ofthis Fact, which arc Tiſently paſt over Þy tae /: ©" 54+ 
PEAT : By reaſon of which omiſſion of The Circumſtan- © /*#: 
c:sof the Fact, jr may be ſaid to be different from the Fact 
proponaded in the Libelz and ſo conſequently the Action 
I{ftuuced is fooliſh, E'c. Hence, though the Defentdan 
may not ſimply deny the Fact, yet he may do it 1ndirect- 
v, whilcſt be ſhews the FR, io be mnci otherwiſe Than 
what is related by the Plaintiff, But if he intends to_Con- 
teſt Suit Negatively, he_muſt proteſt againſt the generali- 
FT, incpticude , obſcurity (c), and undue 1pecuication OL (c) Forman 
ute, To which Tis anſwer 1s required) and with an Pat 4 fie 
fmenTor anſwering to the ſame, muſt objeCt that the Mar- PTHnsn Te 
ters ſpecified therein are not true, as they are there rela- hs rg 
777); and therefore, that what istherc requeſted, ougnt 772. n. 4. Socin, 
Aniino conteſtands Litem negative, 1hen 9c. n. 85. Ca- 
ne illedoe. 1511 Artictcs ; there- /ren/. conſ.qor, 
fore he deſires the Judze may repeat it, in full force of 
the Poſitions and Articles, which the Judge does according- prour narran- 
ly, nd admirs it with a Salvo Fure Impertinentium, & non ad- tur fattum re- 
mittenaorum, CC. ſpic. 05 petita 
5. Then the Lib-l being thus adinitted, and the Suit Po 
conteſted, the Plaintiff muſt defire that an anſwer may be Wofmb.Cod > 
civen ts the Poſitions of that his Libel, by the Defendant 134. 3. 7. delit, 
and his Proftor; whereupon the Defendants Proctor re- cmn?. Alciat. de 
Plics, thar he dacs not believe the Poſitions to be true. 1h. conteft, 
Upon this the Plain'iff (proteſting that he thinks he may 
be b:ter relieved by the anſwers of the Principal Party 
(or the D-fendant) than of his Protor (e) who manageth (+) zouch, Ele 
the Cauſe) deſires that he may be dectced to be Cited, menta Far. 
222inſt ſome convenient day , (according to the diſtance 77: pare. 5. 
of the Dcfcndant his Habitation, from the place he 1s to _ —— 
appear at) to an{wer perſonally to the Poſitions of the j,;/;, 
faid Libel, cither before the Judge, or ſome Commillioners 
F 4 an- 
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apointed in his ſtead. Now this Decree for the Principal 
Party io anſwer in every Caul., 13 wont To be requeſted, 
and as&-4 by the Advocite * wit i; Feed in the Cauſe, 
akdeer far th TNougn 11 a Acts of tne Court, it [> to: the moſt part in- 
Fis conteſiati; IEFTEN, Lak 115 the Proftor wii m«+k0s tlie Petition. And 
— I £115 was wont of old to be obſer ved, that fo it might ap- 
p-arto tne Judge, what Advocate was Feed in the Cauſe, 
bu: £15 15 now otherwiſe apparent, ſeeing no Libcl ought 
to be acgmitter!, unleſs jt he ſab{cribe! by an Advocate. 
But ob{crve this, tha in Cauſes of Dcfamation, the Judge 
15 NO wout to Decree, tnat the princival Party be Cited to 
appear, until ater the Depoſicions cf the Witneſles are 
Pu' ited. Bot ii 17 be Decroc Tor rhe principal Party 
Delore fo Publication of thein, yen ihys Ciauſe 1s always 
aducdi) toc Als, (Sl, fothar this Decree for the princi- 
pa! Parcy, b2 rg; tiken forth nor Executed before the 
Depolitcis, of the Witneſſes be Publithed) becauſe the De- 
fenvant is not bound to Anſy:crto any Criminal Poſitions, 
excepr tiey he proved by the Win: jics. 
6. tnen the Dejendants Proftor may diſſent from the 
| _ Premites, ant (Mr. C!xrke ſays lic may : However cis cer- 
T Zorh, whi 5. thin the Plaintif, DP; »ctor ) may 5+3nelt a Term FT to be 
Lo afoer. Aſiigacd to prove nei where: nn the Judge Afltzns 
' farii nin {7 prove wit farce, four ©: more Gourt days, 2C- 
* Dilaties COTUINg tO thy © Liltzace of the place where the Plaintiff 
vero ſecundum Jives as above, on! accordive to the weightineſs of the 
\— apa cage Cauſe, Now the D-tentant mey dint from this, and if 
ds ſunt, Z14ch, LC LEN given tor proof of the Lib:! be too long and in- 
#bide-n /4 5c /, COMpetonr, he may alledge it, and chjeft againſt it: And 
Et Fudice: Cod. as the Viaintil” (having too ſhort © Term Aſſizned lym. by 
| #e aria. c. 49- the Judge for the proof of his Libcl, in reipect of the 
—oraraathres and Weighrineſs of his Cauſe) may anpeal ; ſo likewiſe if too 
ita. * WAUIC) May aPPcaty; 10 HEKCWHE It UL 
long a term be Aﬀſizned for the proof of ir, the Defendant 
may appeal, 1t he dillercs from f.ct Aſpnation, but not 
otherwiſe, 

7. Yon have now had an exatt account of this Corte- 
ſt:tion of Suit, before which, the Fuadtcinm is not ſaidto 
be Acceptum, or hegoun: The Effeas of which conteſting of 
Suit are wany, (Sc:1.) the ProCtor being made Lord of 
thz Suic by it, and having power to ſubſtitute, _ 7 

a 


* 1lcjat. d- li. 
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hd not before, and many other things *. Now before 7: got omg 
we Corclude this Chapter, there are ſeveral other things to Mo oy Hy 
he conſidered, which ought to be done at ſuch time as the ans fot Lit. con- 
Suit is Conteſted, (in form as before) and thoſe are the mane zeſt. effe?, S0- 
ner of r<queſting the ProRors anſwer in Writing to the cin. n. 8. ut lite 
Lihz| : The manner of Adminiſtring the Oath of Calumny. oy: cont, Mynſ. 
. pt” : » 25. Cent. 4» 
The manner of getting the Citation, which was Decreed, obſ.. 74. cent. 3. 
pro parte principali, &c. and of theſe in ſeveral $5 1n thelr $pec. de lir. 
orders. conteſt, Set, t. 


SEG 4 


The manner of requeſting the ProQtors anſwer, with 
the Penalty to be inflicted on them, if they refuſe 
 toanſwer or Conteſt Suit. 


1. The reaſon why the Proftors anſwer may be requeſted, ana 
when it may be requeſted. 

2, What remedy againſt the Proftor, who refuſeth to anſwer 
to a Libel, or Conteſt Suit. 


Now 7s probable, the Proctor of the Defendant (be- 
ing one who is Sued jn a Cauſe of Reſtitution of the 
Yoke of Wedlock, or of the late DiVorce, or 1n a Caule © 
Separation, 2 mensa & thoro, from Bed and Board) is fo 


inſtructed by his Client, that he will confeſs the Solemnj- 
zation of the Marriage alſedzed: Tn which caſe the _ 
or of the Woman who Sueth, may immediately as 
Charges of Suit, and Alimony to be decreed tos Client 


whereas without the Proctors anſwer; Te could not ask 


theſe until the principal Party were examined ; whoſe an- 
wer is very ofcen deferred in theſe Caſes, through the 
Contumacy of the Defendant, who endeavour to avoid 
being condemned in them. Wherefore for this reaſon, 
the Proctor of the Plaintiff, after the Suit is Conteſted, (if 
te thinks that he can be relieved by the anſwer of the 


adverſe Proctor, upon auy marerial poſition of the gy 
al 
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and ef (Heci: ally upon any po! 1t2ton of a Matrimonial Libel) 
he may at the cr, (b2forc 1: he dcuoreed for the principal 
Party (or the D:fendint) ſycar_ on his 15 Clients behalf, 
That he beiicyes the Contonis of his Lidel are fait bfally 
proponnded, and thereupon Tie m3 i Tele tha the Pro- 
or © The adverſe Party may be 2TmonG:d to ſwear to 


- OO — DO —C—— — — 


make 2 farnfal 7nlgc i Tic Toliens of the 11d Li- 
bel, 3F2IMETiC next Cone day, wiicit is ©ccordingly de- 
creed. 


2, Now it in caſe 1 STO being thus Aſſigned to 
anſwer the Libel, core! - or eelay the doing of it, or if 
he refuſe to conteſt $n;., Cont Mis day <1 iT, OUgT to 
be Conteſted) br ctiee' N ENG or Att: 1: matively , heb 


to be admoniſhed ty any = nd 17 then £ anſwer 

not, he js to oe Excomr: , 23d not tobe pronoun: 

* Quid requt. ced pro confejſo, as Cine Cf Tin? * ; tor_this Pronuncis- 
hg 7"s fion takes net Mace, unjcls ciihert the Party « or tiic Prommor 
vidi Lanſ; De Tor a uritto n JLC rs its ſoar leaſt In antes Of In- 
reſponſun, > ltance, though Tiys Mr. Clark 23s av: known ſame, who 
were accuſcd of a. [ClIC3) = refining guns" co the Arti- 


cles objected 2gninſt Them, WLUEe rc 
And obſerve further , that it mult : Proceede: d ageinlt 
the Proctor, refufi ng to onivier, = c. 18 Jike mMauner, 
as againit the principal Party refuſing, C'c. of whom 


afterward. 


Yunced pro ar 
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Of the Oath of Caiumny. 


T. ade it is, and 1n-what part of the Proceedinss Admin- 
ftred, and how many forts 0 tt. 

2, To whom Admin: red, ain! the Form of it. 

3. The Penalty of thoſe wao refuſe it, 


yu this part of the proceed, 195 alſo, the Oath of Calum- 
ny 15 wont to be Adminiſtred (Scil.) immediately afcer 
the Suit is Conteſted; nay in any other part of the pro* 
© Q1WgS 
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, and in ſome Caſes be- (a) Weſemb. in 
C. de Fur. ju- 


Os 


MART. 1Il. 


dings, If it be omitted then (4) 
orethe Suit is Conteſted. Worence the Word C alumnia © F avk. 
:&ms to have its %rv4y, Or true fignification, Weſembecy 1, n, g, 
h>vs 27 the firſt Number of the T:tul. de Jurcjurando, prop- Alciatus de Fu- 
ir Calumniam., Now this Oarh of Calumny is defined, that ramentoCaium. 
vhereby the Parties in Suit, do proteſt their Conſcience 1n Cong ee 
he proſecution of the Cauſe, (Scil.) that they do it not x; ,, PLONE 


p: . T. pyna temere 
ut of fraud (6) or vexation, &c. but ont of a conhdence Jicigan, text. 
i:yhave of the juſtne(s of their Cauſe. And of this Oath numc ad mon. 
there are two ſorts, (Scil.) the one General, "- 3's. & im 


i Calumny, r ( ns 

which is not taken ofcner than once in the Cauſe, and that (6) Weſemb. ow 

nmedizcely afrer the Suit is Conteſted, or (if omitted 414544, ub? 77 
's 


hen) in any part of the proceedings afterward) the other pro 7= Mnf, 
$nccial, which is likewiſe called u;e Oath of Malice, and #97 pre mn 
12y be Adminiſtred to either of t/ic Parties, as otten as tne fy hoes 
I:%z2 ſccth fir (c); in any part of the Proceedings either: 


"_ 


NE2, 
-iorc or after the Suit is Conteſt:d, and whether tic 2CNC- (c) Mynſe, Toft. 
() th 4 akon Or nor F, prediF. Sef. 
ix w 1 " & . FE” . By Z , 4, une Mm 
2. Theſe Oatiis are to be Adminiſtred not ovly to one, © mme ad 
: . i OE: dc 4 eb fs Oath IRAN. 10. 
ILt0 both Or cithcr of rhe Parties ( a) . And tncle aths 11. Gatl.t. 35, 
Wn. proves (from Cicero h1s Qration pro Roſctio) vx erc 87. Buch ruins 
ally Adminiſtred to the Partics » before Juſtimian his ad Trovit. Spe- 
ne, there is only this difference betwixt them, that the _ a rk 
. . © w 0 IM. : a o o 
de may be Admiuiſtred at any time when there is occaſion, cer. Abo 
ie other only once» As to their Form, Authors preſcribe y,/z,4, 45; 
7e 2nd the ſame in effect for both parties (e). Tune Genes gy, 4. 
al Oath of Calumny is uſually Adminiflred in this, or the 


Ixe Form. (Sctl.) 


(Q) Meuſe 7314. oy Sed. 1. ſeq. verſ. Item Aﬀoris n.7. 
(e) Vide farm, Juramentor, hujuſmodi apud Roſbach, proceſs. C. $9. As 2T. Ord) Cameral, 
«2.0 55, 74 Minſ. ubi ſupre Seft. 1. ns. 4.8. Alctat ubt s. de Jur. Calum. f. 139. 

 Tou ſhall ſwear that you believe the Cauſe you Move 15 Tuſt ;, 
aat you will not deny any thing you believe 15 truth, when you 
reached of it ; that you will not (to your kngwleaze) ufe any 
aſeprocf';, that you will not out of fraud requeſt any delay, ſo as 
opretralk the Suit : That you have not ggven 0r promiſed any 
binrnether will 0zve or yyomiſe any thing in order to obtain 217 
tory, excert to ſuch perſons, to whom the Laws ani the Ca: 
Rs 9 permit, SO help &c. 

ACCOre 
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4. 


According to the Verſe thus. 


You thu ſhall ſmear, That this your Suit doth ſeem, 
Right, 7uſt tobe; at leaſt in your eſteem. 

That you (when askt ) the trith will not deny : 
Nor Promiſe ought : Neither that knowingly 

NF You any falſe proofs will imploy, 

qt Nor urge delays, the Cauſe to *noy. 


td 


3- Now if the Plaintiff rcfuſe this Oath of Calumny,&:. 
*Alciatd? he isto deſiſt from further Proſecution of his Aon *. If 
Fur. Cal. S:&. the Defendant refuſe it then he jt is to bs Condemned, 3 
| - _ Sas. one confelling the Articles laid againft him. If thel&Oaths 
Wl 5. pang 7. were duly Xfminifired: there v;ould not be ſo many ſhame- 
Ai arere litiz. jn ful delays in the Cauſes as there arc, ſeeing nothing is more 
| Pext.n.7, ordinary in theſe days, than for a Cauſe todepend (wit 
Zouch Elem, the bear Aſſigaation to give in an anſwer, or Lo produce 
Af ga Witneſſes, or to propound all Acts, &c. or to hearSet- 
t | & $eZ. f; qui CENCE Or the like) for ſometimes three, four , five or fir 
'  werolitigen, Court days; nay ſomcrimes for two or three Terms, put- 
| tivg it off with the ſame dependance, from one day to ano- 
& | ther, to the great prejudice of the Parties, who complain 
' exceedingly of theſe abuſes, pretending (Juſt!ly) they never 

knew any end of their buſineſs, after it comes into thele \ 

Courts: Who gains by this] wonder ? ?Tis a ſhame fo re- 

gular a practice ſhould be 2buſed by the Villany of a comps 6 

ny of time-ſcrving iznorant Fellows, as are now adays; tn Nt 

only men advanced to Ewployments. 


s more 
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roduce 
ar Sen 
'-OC fix 
s, put- 
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SECT. 4 


The manner of getting the Citation under Seal, 
which was Decreed againſt the Defendant, to 
make him to anſwer to the Libel. 


;. What this Citation is, and how, and why procured. 
(1. What a Commiſſion #. 


av j h 1 

Seu for this pur- | ©" Why granted and the MAnner 
- (0 appear(Scil) ——_ of it, and at whoſe coſt 
BT7 "er the Jrdge | —_ 

j mn! elf or ſome Com-< 

7: [tL,ners aſſuzned for 

(1-34 purpoſe, if be- 

fy * Commiſſuners 


we muſt conſraer. 


3. In what Caſes this Commiſſion 
ought not to be granted. 


4+ The Proftors are to be admoniſhd 
to be preſent at the Execution of 
L this Commiſſion. 


WE: told you before, that upon the Decree for the 

| princ:pal Party to anſwer,a Citation to that purpoſe 

mig:t be extracted : And this ſort of Citation is called a 

5p:cial Citation *, being dire&ed only to one particular * Weſemb. i 
At of the Proczedings. Now the Plaintiff muſt take P«ratit. Cod. 
cre, that ſo ſoon as is poſſible, after the Suit is Conteſted,he 2" 5+ tera 
procure the anſwer of the adyerſe Party to the Poſitions of * 

the Libel; that ſ© his intention being perhaps founded, or 

granted by the anſwer of his Adverſary ; he may proceed 

to 2a Concluſion, anc! to Sentence in the Cauſe, without 

producing Witneſſes, or if he be relieved by the anſwer, 

In ſome one or more of the Articles, theri he need bur pro- 

duce Witneſſes upon the reſt, which are not confeſſed, and ſo 

eaſe his Client from the Trouble of proving thoſe which are 

confeſt : Wherefore the Plaintiff (ig order hereunto.) ought 

0 get this Decree or Citation againſt the principal Party, 


Palled 


hr 


a 
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paſſed under the Judge his Seal, and exccuted as ſpeedily ; 
i5 poſlible, and ccrrified and brought into Court on the CG 
he 15 10 appear In as before. 

2. -This Citation or Decrce for the Dtencant to anſy 
t5 thc Libel, is cither to make the Paiiy appear at the or- 
dinary and proper place of Judgment, tiere to he ſworn 
or elſe before Commiſltonets appointed by the Judze his 
1wthority ro ſwear the laid Paity, and take his anſye, 
i. A Commiſſioner or Commullary, 1s a Word of a very 
targe extent, ſ1pnifying generally every one who recciyes; 

® Rutanu. 12 Mandate, LO diſpatch Attairs Or Buſtncfs op 2, Now the 
eammi'. 29. I. Judge is Wont to gravt a Commiſſion (to Partics or Per. 
-* 29% png tons named to him) with intent to ſave Charges and leſſ 
Fac.b.Blun, the Expences (on the benait of the Paities 11 Suit) tg 
proc. Camer.cit. wear and examine the Defendant, or principal Party: 
73- 24:35» Eſpecially if the Defendant ſo to be ſworn, dolive ia parts 
remote froin the Court, or place of Jndgment. And in 
this Caſe, there 1s {dom a particular day appointed fer 
the party his appearaiice, Or any certain place, but only 
11 general, that he appear ft any TUme before ſuch a diy, 
(which 15 to be appointed by the Jutge, according to the 
diſance of bis Hibitation from the p!ace he js toappear 
1) to give his anſwer &c. before the Commulioners ap- 
pointed for this purpoſe. And at the fime time wherein 
11s Commiſſio: is obtain-il, 10 the cftect 5foreſaid, the 
judge is alſo wont to ailiga the Commulſioaers a day a- 
22ainſt which to trauimic tae Parties Antwer, and certifie 
what other Proceedings happen 1a and about the Premt- 
ſes; againſt which day ſo aſſigned, or rather againſt the 
day following (for if the Defcndant do appear in aty 
part of the day, aſligned for the tranſmitting of this at- 
{wer as aforeſaid, he cannot be ſaid to contumacious) 
the Plaintiff muſt take carc, that the Certificate of the ſaid 
DPecrce or Citation be continued , that fo if the Defen- 
dant take not care to undergo his Examen, and tranfmit 
his anſwer againſt, then he may be Decreed Excommunt- 
cate. Now if the Perſon to give this anſwer, he a priviledged 
Perſon, then the Commitſhion 1s Lo be obraincd at the mu- Nh 
tinl expences of the Parties (Sczl.) the Plaintiff and the 


Uefendant : But if the priviledged Perſon be the Plaintiff, 
or 
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edily; 
the (0; 
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NN r be whc Sueth ; then he 1s to bear the charge of this 
'on;miſſion, and not the Defendant, who receives the be- 
pefir of It. LAN Im yrobable conlequence methinks ; for 
2 r:z{on of ic hes alcog; ther hid from me; the refore I 
- tae Reader to Mr. Clark his own Words (in his T:- 

4; ſumpt: :busCom: 7{jro,pro parte | »/1ncipal: fit concedenda) 
0 mm be 23 bþpetftcr con! [tcuCtion or them. ] But in theſe 
avs, the (Judge without any Cauf being alledged) is 
yont tO grant a Commil! l Mm, to examine the principal Par- 


) anſie 
The or- 
e {worn 
:dJe his 
aniwer, 


a very ry 
ceived) 0 the Defenuint, (rho! 81 10 priviledged Perſon) if 
__—_— | requeſt ir: In whica Cale, the Party fo deſiring the 
or Per. ommiſſion, 13 £0 bear ihe whol: a 11 and about it. 
d len In Macrimonial Cauſzs, the Jucge 1s not wont to De- 
uit) t OT Common tor the examination of the Defen- 
Party: —_—_— AAS Þut 15 wont to coinpel t themto 
in pang vt Trand Fer onally in Judgment, and undergo 
And is 4 want the Judge impoſerh upon the; and that in 
OE Acre Th c Law providech ij! If, the 'Cy_may be Se-. 
ar on” ICE, -or foparaied into ſome place apart, &c. 4. Like- 
, 2 day, Te CELTE FAME Tre Ol © obtaining this Commiſſion, the © 
to tie” LIST 21 Or them :Imonilied to be Preſent be- 
 oneate—oIEe Commmorers, at Tuch time and Place as the 
i vn Tout: 11s £ £9 ve þ+, Xecuted Ar. 
hotell ; 485 FRY or Fr ue. T.d oe poſitionion, Obſerve that Poſt- 
d, the Ws 2; WIE 4.9 22 propounded in their practice in this 
FT WR coxclings, (eh. #5) immediately after the 
cortifie ſn 9 (-otuhl { * UE this Praiſe ſcems to be Hyperbo- 
Proc an 7$ rout as ObIete. For whether you reſpect thoſe 
- "ſt the vations Witci £I Cailed Defenhive, Peremptory, Excep- 
in any a HMifrve, D<ci2r2corys Replicative, &'c, you cannot but 
his an-Ml., els they ICCOL LO be included properly 1n theſe, when 
1acious) py r 746 Part Gi 'he proceedings {oever theſe are urged, 
he ſaid il.” enfocver ive except, then may we be ſaid to pro- 
Defen- me POliLi9Ns © xccpiive, &c, Now Alc:atis intends them 
ranfmit Ayres > ticularizing, and ſpecifying the Contents * Alciat.de Po. 
_ Lil;el more cxpreſly : By reaſon whereof the Defen- —_ png 


iedged 
rhe mu- 


and the 


laintiff, 
or 


ant (who would probably anſwer in ſuch general - terms” 
d the obſcure Libel, that he would not ar all caſe the 
laintitf f rom thc proct of ought) is now in ſuch Laby- 
ths, as he muſt of neceſſity (it he do anſwer ſo many 
{ſeveral 
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ſeveral and particular queſtions) confeſs ſomething, where- 
by the Plaintiff may be eaſed in his proof ; aid 11 this re- 
ſpe, Articulus & Poſitio, ſeem to ditter little, and tiere- 
| * Jacob Shrer. fore at this day they are * promiſcuouſly taken rhe one 
T. - proceſs.p.1.c.q. for the other, and good reaſon it ſhould: Fr 1f chis be une 
C ; 0b#.7.n. 2.753. intent of theſe Poſitions, there Canr.OL be an, ring more 
Bf Gail.r. 06. 89. particular than a Libel in Articl-s. I confet: my {ct at 
'1 n. 3- Rosbach. bſglute ſtranger to this Piece or Pca®iſ © rememoriny 
'F| ns 2 "that I ever obſeryed any Politions of thi» Nature, which 
bor. iz. verlum Alciats peaks of : Only Poſitions additiona! 1 h .v - known 
Aticulus, but theſe ſeem to reſpe the amending, or mutativa of the 
| Libel, and therefore are ſuperfluous to be treated of apatt, 
| 

| 


” 


9» - 


TlrI—— 


| from that ACt or manner of PraCtice ; this is but my Weak 
| ſence, and bare refleCtions' on them: I willingly ſubmit 
my ſelf to the Juris Tyronibus, to be better informed 
1 herein. 


x 
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CH A P:--HI. 
Of the Perſonal Anſwer of the Defendant. 


SE C3; 8; 


1. What an anſwer is, 
2. How many ways an anſwer may may be underſtooda 


taken, and the reaſon of ſuch diverſity. JF 

| 3» How the Citation or Decree, for the principal party mſi; 
b; be brought into Court. l 
* 4. What Remedy againſt the Party, if he docs not appeafiſi: 
| ion that Citation, } 

| V 


Efore we ruſh into the Throng, it is very requiſite 
"0 I trace the Subject marter of this Chapter from the bt 
7 | ginning, and explain what it is firſt, and the ſeveral-0 

$\ vers and Structures of it. An anſwer therefore (whic 
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Wcre- ishcre meant of ) is an afſevering * cf a Poſition, Confiiting * Unvmin.diſp* 
this re-W 7 afirmation, or Negation. Or an Anſwer is a Confeſſion, 15+ * 20- 
1 tiere-M1124e (to the Poſition or Articles of a Libel) by the words 


e ieve, + | 
=_Y he doth, or doth not believe, F co p 1. FGailnobf.g2. 
Is v2 2, Now theſe Anſwers may be diverily made, anc as Gl- 1gnſ. 5 obſ.86. 
gs Mo terfly conſtrued {Scil.) : Roshach. proce 

{c1t an ciuil.tite $2. 
2Mur10g \ : 4 Db Me 

| -yorical or ſimple Enunciation Or 
\ which (Cates ” | or {imple Enunciati 
know; SP” 1 | 
- of ths Hy pothetical or compound Spcech. 


Moda! Speech. 


apatt, ſo! 

Wea = WP G's 
Noi '& Afi ming © Finitely 
EEE + Anſwers may be 5 | or. of 

diycrily made,< eZ g Denying Unfinitely, 


ane diyerſly | Ou | Quality 
comlraed, hy CCaulon 'Þ Necc{i.:1 ily Or 
| , Where IT... JContingently 
as 'they ar6 | - Scil.)) by 
' Cither | Accident. 


| Falſe. 
LEquipoilcnt Te: m-. 
For Example $ A Categorical Anſwer is faid to be that, 
Il wiich the Subj<C&t, and the Predicatc have their princi- 
Pal parts: So that to anſwer Catcgorically , is nothing 
ſe, than to anſwer after the ſame manner, as the queſti- 
0M was propounded : As ſuppoſe ti:is were the Poſition or 
"riicle to be anſwered to (Scil.) Ipropound that T :t:us 
arty M1: freely ratifie and confirm that Will, whereby he 1s pro- 
Lited from being Executor ; To whicn Poſition, I :22:es 
7 app"@ives this Categorical Anſwer, either ſimply and abſolute- 
y ( 1 believe, or 1 do not believe that i confirmed that 
Vill, Sc.) or adding this quality, (1 do nor believe that 
uiſite IF ad it freely. ) In this you ſce, the anſwer is mace after 
1 the baſic ſime manner, as the Poſition was propounded. Bur 
eral. Off=flien 7:r:45 anſweretl thus to the Poſition, ( Scil. if I did 


+ (whidqFonirm that Will, I was ignoranc that there was any _ 
G u 
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Reborn | was peculiarity compelled fo to Conte 18, ? this Lort of 
D Srcoch 18 41G to be a Modgal Anſirer, iſ All'W.AIS may 
be haitcly aflirming, or infinitely Ucn 325. v, 101 1ppel 
0 oth cr wile tun dy p p34 <0! Tho - Note. or Negation ; and 
Lot 11 Tt: Nicty 1 not aim! £130 1 any - notice 
of, yet 1om-times Kt mi) fo f 1 out, tt we Pariy who 
gives the Ariw.r, moy,Þec 1m c {bing — C, by 
the nt 2 Of tote Who draw The Aniwier, not obſcrvite 
to: place the - Nep3!19n ct bv m-ans whered 
ov VAL tr then ten INE1 ILY oeuge Is 10 
3 AS 15; a Poition, Or Ailicle 1s put thus 
CScil. Fhat the FTeitaror was infſe cod he;:bhoft Body at 
tiiciume ft ancills mne YH, that ie was ible to. wilte 0- 
V1 iis Wit} nin d Scal it, G&'c. ) Now the Deten- 
Crt being io anfwerto this Article Negatticly, anfwereth 
[::1 719 4 þ i 2.91 [erivere Te anmcutium, &C | 
WHICH 15 in At | | inſt at of a Negative, and 
THRSHR ihe 1<ccricd was able to [kt 
2.018 \\ Sealin;{ of 1:16 \Wiilg whercas ne 
Party 2131 ed to deony ably Vy Chit ie had 
Fi 1.2] SHITTY (OV ic hs \ ih 4s 15 3:1) $01 5 ve hilt had 
bcen 'G-to bC Liide [to (1; 134 vi ('!4 {Nils | 5 
cot bofore Port Fa and what il} cf} cect a miliike ch iis Be 
Tiiſe ( CITI:CT Ji uf © Perk Th | An val Ot TIC Put fs a. l 
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W 1, 2, Ihe D.cree or Citation for Lie piiicip | Paity ro 
, <L® . , . % W P 

"| aniw'r, Is to be brought into Ccurt ( as other Citati- 

ir | £15 #f© ) on that day ordered for his Appearance, with 
it of | * Crtiicate Indoiſed upon it, like 2s other Citations 

have 

May 4s © 
men M4 Andi the Party appear not, then the Proctor of the 

po” Pajatiff eught to accuſe his Conrumacy, and Celire that 
\.: Wi may be decreed Excommunicate in like manner, as Is 
"© W ſpotc ar the bepianing, of the Treatiſe, in the Ch: i 

W110 DOC at [ C Wee bitoliig $ Cils Ca : (on B11 C aPrccr O 


by MErcommunications, &&c. 


? 
"Vin? | 

erect SECT. 2. 

Is 10 | , 

thus 7c manner of Producing, Swearing and Examis 
dy at 113g the principal Pariy before the Judge. 

It 0- 

C1en- 1. 1/,w the Defendant tu produced, 

1118 2. How ſmorn, and the protejtation of his Proctor at the time 
QC} as his bein? {5; 1, 


os 
\ and 3. Woze Penalty, if ne uncle roes not bis Examination ( after 
Dc 7; ſia; a) within the time limited for that pur p® 7 


FF the principal Party, or the Defendant be preſent 1n 
| Carre beiure tie {udg:; ihe Plaintiff is wont to ac- 
't the Judge to this purpoſe; { Scel. ) that he there 
1Kcti the Defencant, wiom he deſires may be ſworn tO 
f:it.hfal anſwer to the Poſitions of the Libel given 
( V.. 15 DATT, 
2, t:+41 the Judge having ordered the Defendant to lay 
bH..! upon the Book, adminiſtreth an Oath to this ef- 
', Tou ſhall ſwear that Chaving removed and laid aſide all 4 f A 
ner of Aﬀettion , which you any way bear to your own Or 
we) you will faithfully and truly anſwer to the Peſurons of F 
* Libel, oxyen into this Court againit you, by ſuck an one, 1m ahi te 
Ma C:inſe; touch ns your knowledge in ſuch things, 4s Con- 
WM Yo! rr own proper Fatt, and tOHchng your Credulity n ſuch 
"mgs, 45 Concernthe Fatt of ſome elſe : So help you God, &C. | 
20n which the Defendant mult kiſs the Book, in Teſti-/ 
G 2 mony 
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mony that he Sweareth. Now the Defendants arc ſome- 
times produced to anſwer to criminal and captious Poſitions, i © 
which Toup7nt not by Law to anſwer to, as Talls ct in fl ! 
Caulſcs of Defamation CorreTion, Perjury, &c. Whey! 
fore it 15 necellary 1n theſe and the like Caſes, that the Par. L 
trortiisTrodtor do ( at thetime this Oath is Adminltee) , 
protelt 1n the preſence of their Adverſary, or his Proctor; 

"That they do not intend to anſwer to any ctiminal or cap- 


tious Poſition : Gr if it happcn they are requeſted to 7n- 
Trer to an» ſuch Poſition, then this their anſwer to be :c- 
counted Null, and as though they had not been made. [ 
If this Proteſtation be omitted in theſe Caſes, then th: 
Parry anſmerinz; Toſeth the Benefit of the Law, wiien 
mignt otherwiſe have. oof rn on LT TT 
"3. This Oath being taken, the Plaintiff ought to requel 
the Juige ro admoniſh the Party to undergo his Examine 
tion upon tne Poſitions of this his Libel, againſt the nc! 
Court-&ay, or clfe that he appear then, and_ſee jim! 
Excommunicite, for that NSCcontimacy, jn not being (0 
examincd : And if the Defendant being fo acmoniſhed, do 
not teke car? to be Examined againift that day, nor doi 
zppcar then to alice? ſome reaſonable Cauſes , In oide 
to excule ſuch his contempt ; this his Contumacy is to |! 
accuf.d, and in penalty thereof, ke is to be ExcommuriÞll {.. 
cated as above. And if he ſtands Fxcommmunicarte Foil ,@ 
days after the lame is denounced, then this Denunc!a.io c.. 
is to ho Certificd, 2nd he 13 to be fionified to the King 
Majeſty, an the Writ for taking Lis Body is to te obtalhif ©, 
cd againſt him, and he to be kept in Priſon, until he K 
Examined, anc fiti:fic the Church for this his Concen 
and pay Contumicy Fees. Bur if the Party or his Prodid 
( on that day which was ſo Aſſigae for his Appcarane 


= 


to ſec himſelf Excommunicate for not being examined 
do alledge ſuſficienc Cauſes why he was not examined 
( Scil. ) becauſe the Regiſter, wiicn he requelted him 
Examine him, was not at leiſure, # they ſeldom draw 
Anſwers, but the ProQors of the Defendants themſelrt 
do 1t ] or any other Jawful Cauſe : Then the penalty ( 
this his Contempt, is reſerved until the next Court-day: ( 
rather ( ſccing in that Caſe he cannot be juſtly ſaid - 
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contumacious he is to be admoniſhed again as above, to 
uncerzo is Examination, if he be preſent in Court , and 
if nor, then the Cauſe is to be continued in its former ſtate 
uatil cove next Court-day : So that if the Defendant is not 
Examined before this Prorogation approach, he is then to 
be :xcommunicate, 


SEC: 1. $. 


The manner of producing the Defendant before 
Commiſſioners Aſhgne<d to take the Anſwer. 


1. The manner of preſenting the Commiſſion, and how accept» 

e1 of by the Commiſſioners, and how Executed, 

How the Execution of it is to be certified to the Jaane 

W120 rants It. 

\. The manner of alledging the contempt of the C oxmmiſſtoner's 
in nt tranſmitting the proceedings upon the Commiſſion. 


'S" 


N the laſt Paragraph of the foregoing Chapter , we 
ſhewed you that the Decree or Citation for the princi- 
pal Party as aforeſaid, is to appear cither before the Judge 
or Commiſſioners appointed for that purpoſe 3 before 
whom alſo the ProQors are admoniſhed to appear at the 
ſame time. Which Commiſſion is to be preſented to theCom- 
miſioners, and accepted of by them, in like manner as the 
Commiſſion for Examining Witneſſes, (of which in the fol- 
lowinz Chapter ) is preſented and accepted. Upon which 
tiy are to procecd in all things, in the ſame manner as if 
tie principal Party were produced before the Judge, (where- 
of we ſpoke in the foregoing Set.) the like Oath being to 
be Adminiſtred, and the like Proteſtation being made by 
the ProCtor as was there ſpoke of. 

2. The Commiſſion bcing Executed, a Certificate 1s to be 
made thereof, after the ſame manner, as the Commiſſion for 
Ex2mining the Witneſſes is to be certified, mwtatis mutandis, 
0 the which ſee in the following Chapter. 
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tempt, Ec. and the way uf pro cecding 2painlt them for 
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EVOL ufes why he oughe not totake ir; he 15 notto 
Ee prevonneed tro {ſſo ::5 confeljing the matter; thouy! 
no Love Beet atten womontihed, and commanded to take 
CA 0-thy but ici to be denounced Excommunicate, and 

5c Stromed To the Rings Majeſty, and 
ro be Imprifencd, aud there detained , until he take the 
QOilit. 
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CNS ol the Libet. 
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ſertins may be call 4 az; all ſach a day, to a:lwer fully to 
Tis [1 | Poliiions, 

2, Upon which the Julge | informing limſelf in the 
1: _— and being ſatisfici ( y compaing the Aulwer, 
with the Libel there 1n Court ) tht the I ctund nt [3as NOT, 
ſ ly: -nlveret 1 may Dccr.e Ut 'Þ {ondamnc to bee a2 d, 
accorei tis 2; 45 1s Cthred, or elf i 192y ofliun to he: we 
the iZeiendant hath to {iiy, 1 cult or his not Ro Sia 
fury 09251 :|t e 1encyrt Court day ; and then { Iniurmations 
bu o hid with Comrcl, as\ to the Lav, ant tne m: 
of F:{Þ ta this Caſe) tne Jade my either grant, or i2- 
ji £0 PULition mage by CT P{3N ; DEVES! 1 L)2CICO 
tte failer Anſwer ong! © £9 be mac e, t.cna Cay 15 TD 
0 cm DImtcd for this purpoſe, and a Citation to be De- 
TEAM him, to Pp ar 20d fcc Wanir Ex wy MIO 
TW Se ca he anfweretm not 2,4lt that Coy 15 
«7 | for a 2 fuller AnTmer: 7 Ana 1i 1 GCOnctaniwer 
ram: Lat day, nor appear On tlie day Wille was 
pointed for his appcarance as aforeſaid, then hie 1s to bg 
Exco7 } 5 rnearaS e; andif ( being fo Citzd ) he do apncar, . 
nt all2Jgorhy no ſacient Caule why he did not aNITeF, 
ne 15 20% tO be {w51:n to anfwer de NUVI, but 15 Lo be adm9o- 
Met» and TOM: To -mwer fully as_aboyec LY 
AY Fic oTT Tc mas already tiken ) b-fore the next 


Tay, upon Pann of being declared Pro Confeſſo, or 
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12nner ( Seal. J Bee 1/e N. being preſent it Court and be- 
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M. N we declare him pro Conf:flo, or as one Confeſſing of 
® This is called 5ranting thoſe thin os, which he ref {cth to anſwer fully to. * But 
payee” I it 15 more late "That t] IC Judge ao not Pronounce him pro Con- 
Manual ur. Jo in ſuch Bc neral terms, but rather more particularly, 
deverb. i nit for not antwcring fully to ſuch 31 Article, or ſuch a part of 
eerb.cunf.jjiv. an Article. 


EE eros onus ou COCA AO 


The Def:ndant or his Proctor Confeſſing or An- 
iwering too much to the Libel or other matter. 


1. T2 »::1acr of the Defcndmnts or his Proftors Petition, 
in 04.7 to the revokin this Confeſſion, and when this 
Revecarion is primitied. 


2. Tic [ 1ncipal Party my ve Convitt of Perqury. 


ac by th 3 
F 70 Mao, i» thr 
ns Pat? Part) 


Fi ihe principal patty do c: n(efs 2ny thing in his perſonal 
q wcors through miſtake, * he ovgint LO appear perſo- 
tic I 2, and revoke this Error; for the Pro- 
iP roxy; ad lites, haut 4 no ſpecial Mandateto 
chin: e 11s Fieor but the Peſun !21t may graut a ſpecial 
Proxy (to! iP 100or) tothis purpole. WI ich ſajd Party, 
Fife Seen 0 11S Pro tor, may appear before the Judge, (1n the pre- 
delbon. $2 "4 lence of thc advei t, Proctor) and declare, that they do 
Quando oo quo OC and there ſh duct and revoke their own Confeſſion dt 
confefſtr1ovocgrs No (wer, m:.de ( ontuchad þ' ) ro ſuch 2Nn Article of the 
pojrr. C. decon- Libel or Nori, ©c, and thit they do Gd: fire this their An- 
_—_ wer may bo accounted as ſubductcd and revoked to al 
<& 2. de hag JENS 2 mrepoſes In the Jaw. An then making the 
mate jaetiam Error Monit, and that it 15 much different from the 
Lanſr rc. ple- MATE Of Fu h, they mull alledpe that this their Confeſlr 
Mus na. d? 00 08 Anſwer eſc1pe'! from Liems through a manifeſt Er- 
4 oy ror, end that the Truth of the matier is much oth herwile 
& her. F.c mnibe porn Anſwers #forcſai.!, it is auſweree, thit 
in min 22, Be hdloved 41, lad breea Farmer of the Rectory ( where 
frientine, 09 too Tithgs Sod for were dno ) in the Ycars and Month 
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very « .- 45 not at. that time Farmer of the ſaid 
Ketor 77 nz old, or alienared all his Right, Title 
and in. tt, 1 an! tothe Tithes aforcſaid, ( upon ſuch a 


day, In {1 4 Monch and Year, before the time mentioned 
intieji1) to ore D, by reaſon whereof the ſaid D. 
( ani nor 17 mentioned ſoby miſtake in che Anſwer ) was 
e real Farm .v of the ſaid R'Etory,, and all manner of 
bes whatir.ver belon»ing tothe ſame in thoſe years Li- 
v IC THINg Dt { UNKNOWN LO tne Reſpondent at 
hotime of gi-iap 1s Anfw.r, thcrefore the ſaid Confeſſion 
was erronoeus, £00 a pirtet miſtake: orit inthe perſonal 
Anſxer, th.re 1> a Confcllion of ! ighe Acres of varlcy, 
Wien In vcry Ceed there was but Four, or perhaps nu 
Bitjey 2t ll, Nowif this Eiror be proved ſuch by ſfuſh- 
cient proofs, or by tlie Confeſhon of the Adverſe Party ; 
then the Defendavit or his Proctor may revoke theſe crro- 
n:o!5 Confeſſions by the Judge his Decree, 2nd not other- 
wife,if the {414 Anſwers were not accepted of by the Adverſe 
Party before they were revok*d, But I think (faith M.Clarke) 
that even in this Caſe where the Anſwers are accepicd, 
t'is Revocation avails, though the Judge do not intcr- 
pol2 his Decree, becauſe fecing the Matter and the Truth 
Is prov? to he otherwiſe, the Adverſe Party cannot tzke 
a"'y Advantage by the ſaid erroneous Confeſſion, though 
he has already accepted it, and this Reyocation may be 
m2ce any time before Sentence , ſaith 41c:atz;zs, in the 
plec2 laſt quoted. 

?, That the Dcfendant may be Convitt of Perjury, is 
not 2t ail to he doubted ; touching which matter mention is 
before made, wherc it is ſhewa what Cauſes the Fecclelia- 
ſic] Courts take cognizance of; and for the better diſcern» 
7 how, and when any one may he underſtood ro be 
[*:jured , we may Not unfitly appropriate to this place 
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| fi Co, 7 Pl wiy obtained, 
1b 1:41Cfſos to Appear. 


T* Dofendant not confe fin 1l, or name of the Inten- 
tion of the PJaintiff; jr {finds him in hand, to pro- 
i2S$LO Prove iz intention or Libel, clither the 
2T part Liercoh which is not confeſſed by ti: 


duce VV ituy 


wholc, of £: 


Defendant, ia o:icr whoremto he mult get Letters Com- 
pulſaries decreed againſt the Witneſſes "he thinks fit to 
name; and theſe are winotice ſort of Special Citations 


{pokcn of beforc. # 

2, They arc wont tor the moſt part to be obtained when 
tiere 15 ſz 15i2Cti x z 4500 the anſwvcr of the Defen- 
daiit > though ſometimes they arc obtiiued at the. fame 
time the Ci:2tion prop artelns araznce d, with a Frovſo that 


the Wiincſhts iz no: Drodoced þ: 


, 
oy 


s 
fore tie DDc<{ecndant his 


given ot niwer ; 2ud in be -C manner a5 the Plaintift od 
tained : Cit at _ for the principal Party to give his An- 
{iwcr; fo mutt "2in © ce Le ters « 0i:pulfarics by at- 


ledging, that ti;cre are ſue] i and fuch Perſons, who are ff 
Witnelies &c. + whom he dulircs may-be compelled to 
come and give their Teſtimony &'c. wiicreupon the Judg? 
ge his Petition 

And theſe Compulſarics are likewiſe for the Witnel- 
anNPCar, C3. CF before The Judge bimfelf, or before 
Commiſſioners appointed by him for twat purpoſe, ( whic! 
Commilti Neis ought Then to be named, and the Commit 
ſion likewiſe granced before whom the Witneſſes muſt b! 
examined tome time within the Term Probatory, and 
tie 
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iſhed, ( at the time, theſe CompulſAries are 0:tainzd ) ro 
\- nrefent 2t the Examination of the Wirnc!les, (if rhey 
2 ro be Examined before Commiſſioners ) 18 11ze manner as 
it tlic taking the Perfonal Anſwer. 


CHAP: IV. 


If Proofs to be produced by the Plaintiff upon his Lt. 
Lel, or other Matter, on, or b:{ore the day Ajfianed 
for that purpoſe, called in the Law the 1 ER M- 
PROBATORY, andof Exceptions a2ainſt thoſe 
roofs, &C. 


$'E'© -Þ$> | be 
* Probatio aus 


1. What this Term-Probatory is, * and to whom it ap- tem nm oft in 

PC/t ALAS, arr wes 

\. !hat Proofs are, and how many fold, and how they may tives 5 Jas 

6: ſaidto differ, &c. and when proauced. al ejus expedi- 

them, UF ter= 

A Term-Probatory is {aid to be thar time or delay, —_— Y 
{ i which was given to the Plaintiff, wherein he might Datur autem 
Prove what he Pleads or Sueth for; nor has the Plaintiff «4s 7 iden 
\: ſale and abſolure benefit of it : For the Defendant may rerminis Adto- 

lxewiſe make uſe of this Term, if the Plaintiff renounceth OY 

b 4351s ſhewn afcerward. * prob. n. 3.if. 

?, A Proof in this ſenſe, is amaking the matter evident Chilian. in 

0 tie Judge, ſo as he may be able ro determine the con- Pratt. CUT oT 
toverfic impending z in a large ſenſc, it ſignifieth a ſetting rap iy 

th the matter before the Judge ; More ſtrictly it figni- j;;, g. —_ 
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fies that full proof, which 1s made by Witneſtes and Inſtry- 


* Maſcarons de menr's * 


F. 04. (7 3. 
W-ſemb. im pa- 


| Now Proofs are ſaid to be two-fold, in reſpect of 
| Proba. vo{nm, the mattcr in Controveriies one fort of Prouf has relation 
tothe matters of Fact, tic other has relation to the matters 


ratit. ff. de pro- of Law which occur thercin ; and this fort of Proof laſt men» 
ba.& preſ.n. 2, tioned, ought to be made by the Laves,Cultoms,Canons,Cc, 


+ Alciat, ae 


(a) Dehiſſe Proofs (+) 
prob.apud Lird. which have 
vide t. de jure 
gur.c. Presby- 


ſoimctuncs dIrestly, JON: {IMN1CS by - 1EUMents . 1 
Preba. jel. 145, Bal#s in addition: 
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(Moſt evident, which are ſuch Proofs as are 
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made by Priviledgcs, luftruments of un- 


doubted Credit, &c. 


Evident C: clear, ! \V iiticlles. 
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relation to ! 


teri. Se#. quod CE MALLCTS | 
verb, proba. of Fact, are | 


#70nes. 


EILNCT 
(b) Maſcard. 
de prob.unl. r. 
geſt. 4. n.15, 
Ummius diſp. 
T 5. th. I, Alc. 
ab.s. (F in 
Pratt, preſume 
Ptron. in prin, 
Par. 3. n. 2. 
Weſemb, in ff. 


de prob. oy pref. n. 4 uhi ple? de bis probation. dtuifiiitas re] 


þrob, Sect, tidendumn, 


ſaid to be | 


or full Proof, | i firuments, z- e. Writings, 
which makes | Confeſſion. 

fo mnch Proof, 1 Eyidence of the Fact. 

as icrves to An Oath, 

determine the} A juſt Preſumption. 
whole Suit; & | Fame. 

this 15 {one e1- | Undoudted 
ther by {.--.CE$. 


Circumſtan- 


Leſs Evident (6) which (One Witneſs 
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make ſome Proof of | A private Book of 
the matter, but notſo] Writi1g. 

much as will ſerve to! A mcan,, or reaſo- 
-p:omd a Sentence! nable, or indi: 
upon 3 this is made ferent preſumptt 
by {. ON, 


Shoculator tit. & 


Likewiſe thoſe Proofs which are made by Witnelles, 
may be ſaid to Ciffer, in reſye& of the Form of SpeecN, 13 
like manner, as the Anſwer of the Defendant, or principi 


part was ſaid to vary. | 
ced after tie Suit is Conteſted, and not before, ( that1s, x 
any time, before tl: Term Aſhgned 


And theſe Proofs arc uſually produ 


for Proof [| called tf 
Tetll 


p— Do Storeffh of SE & (0: F ai 
PART. III. Feeleſtaſtical Courts. I09 


— — — - - | — — — —  —  ——— > —— —_ = 


Term. probatory ] be expired, ) Al 
of Ces, in which the Proofs ( the Witneſſes at leaſt ) may 7% fete 145. 


| wag Weſemb. ff. ubi 
x ve produced before the Snit is conteſted. 5.19.04 T, de 
ck teſlibus Ns, $s 
an . | lite A. 
NC. 0 I: E” [ 2o 
The manner of bringing in the Letters Compul- 
aries, againſt the Witncſles. 
are 
un- X _ '7 - . ** _ - 
1. How brounkt wo Court, aud how a Cit ation Vts & moGis, 
is obtained pou the lame, if the /:tnefſes corld not be 
fornt, XC. alſo the [erm-Probatory tobe Prorogued. 
| "= . N —_ as. p N32 10 y 427 "91. F Ls 
nes 2. The manner of procec4ing, if none of the Witneſſes Ct 


re / Ao appear, 
”, 'F ff . 4 p ' p ey | * _ : 
- A'fjo if ome of T0 appear, ard tne 1 off av} cond, 


| Omitted in the laſt Tar:graph of the foregoing Chapter, 

1 10 acquaint 'you, Te manner and way Mr. Clarke ob- 

ſtan- MW 17105 12 requeſting rhe Witneſſes to come and depoſe their 
knowl2dge, ©&c. * azainſt ſuch a day, within the Terme * Plurimi (in 
Propatory : Which day coming, and the Witneſſes not ap- quit Lanf.) di- 


hes - _ REP cunt quod re« 
Dering, the Proctor of the Plaintiff muft alledge to the ar ut teſt, 


k of MF Juige, char there were ſuch and ſuch Witneſſes, very ne- /rcitatus,aliter 
celary to prove the Contents of the Libel given in by reddit ſe ſuſpe= 

realo- | him, which were deſired and requeſted to appear, &c. and my x wh 

inci th: notwithſtanding their Journey Charges were offered Fama In : 

mpti- © then, yet they have refuſed, or at leaſt deferred to come, {; {+ rantumro- 
or (it it be ſo) that they have promiſed to come, but gatus valet dis 
come not : Whereupon, he muſt deſire they may be com- um ſwum de 

tit. © pclled tocome and give their Teſtimony, &c. And he muſt Peſts 

allo Swear tothe truth of this his Allegation,that it is accor- 

ding to the Information given him, witich he believes to 

neſles WF be true ( except the principal Party himſelf, or ſome 0- 

cl, 1 ther who did requeſt them, be preſent there in Courft ; for 


ncIP"l then they muſt Swear poſitively, and not de credulitat; ) 


prodr tnat is, that the Witneſſes were requeſted as aforeſaid, and 
C15, had their Charges tendred, and that this his Information 


led WW he believes is true, Upon which Petition, the Judge de- 
Ter Crees 
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Crees them fo ro be Citcd or COMP. lles | TO AP2EAT [upon 
ſome day betorc the Term be ctaplcd | to the A: aforc- 
ſaid 2 Whicy 1 erm Probatory, It the Plemintt fcars will be 
almoit e{zp!{.. b.fore he vers theſe Compriitaiies ( to de> 
crecd ) EA C 1c, and Citi fg 1 Ic will t LOU 1141 © that 
he do at Liiic Juie ttme, dcfire cheat. Ten tO be Þro- 
olongoato Tt. me | rther E537 - and to iS 15 the 


forued, Or Pr | 

Citation 01 C: mpalſiry Jy, WC Ale to oreſome 4 and ſuppoſe is 
co be biculht mtu Court on Lis Gay tu 5 Prorogucd, 
Where. rc rt the PI _ Af ( mr king montteſt tis 
diligence ) co Cx got Li: f:1.i Decree o1 L ccers Compul- 


Fd 


farie- , and tefi1ie either t "y an Amiertick Curiincaie, of 
the Oath of a Mandatory, that all P: File c ligcnce was 
uſd i2 order to Cire the {410 Wi \CFHIes, 21 thay [fic) y 9 
ſo abſcond; or areabſ.nt from their Horn! 5; Thc 1 they can- 


NOT, be perſon. ly Ci:cd: Then tte Judge 0 h pi; NT LEty 
iers (on 1pn1ſaries, Ora Crarton V:rs &' myd's &e. 2p ik 
the ſo1l Wiincſles to ihe effect atorcf..;d : Againſt wich 
Lime oP ointed for tlieir Appearance in ths STENOVRIT- 
Term: Provatcry 15. BR to be  Prorogued, We nect not 


hore ſpcr T of the manner and form” ST. rved in the Ex 
ECULInS, Lice CILTIONS 3 having al;cauy Cone Ic be- 
forc. 

2, This Dcerce or Compuiizry againſt The Witnciſts is 
tO be cxhibiied., ang onthointically GC E 2thtiod; 2nd the COn- 
eymacy of the \Wiracil.s  contid s and it they appear not, 
thcy are to be Excommunicite as 3hove, :nd in that Caſe 
alſo, the Term Probat LOIY 15 Lo be Proropred againlt Tome 
"COMperent nt day, Witiin which time, GS 1 rubable this Ex- 
communication may be ' xtracted, Dei un ccd, and Ceriu- 
fied : And if theſe Witnelles ſtand Excoummunicate forty 
days after tbe ſame 1s denonnecd, the Plaintiff may pro 
cecd againſt them (if he will ) as in the "Fee LR 
where it is ſpoke of Excommunicatio's.Ctc. and if the Plailt 
gifF do not uſe all diligence in the Premif.s, ( viz. in jr. 
curing the Witneſſes ro Excommunicate, Stgnihied and 10- 
priſoned ) then the Proceedings 46 not to be d: [yt in 
prejudice of the Defendant, but the [).fendanc may vclire, 
that the ( auſe may he corcluded And oblerve. tit all 
things ſpoke of 1u this Patagraph touching the Wirtnelles, 
(486 
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take place likewiſe againſt the Defendant,. if he fall under 
the like circumſtances, fo as the Plainriff cannot proceed 
for wautof his Anſwer. Likewile though the Plaintiff may 
wie 211] i172 C1.CC to the cet aforcl:1d, yet, ( lelt the Suic 
52:4 be too mach prolonged , by this Proroguing the 
Te n-probatory, winmhcismtarch alter theWitnelles, 
ating mem Tmpriſon®, ©c. ) he oughr ro produce 
oils Whenelles wiihm that Term if he has any, and” be- 
cn. Tmeames the Premiſes arc purpoſely managed on 
tis manner by the Pl:1niiti, ( wio has a bad Cauſe) to 
ProtrCt the Suit, and 123cicaſe Charges, to the grievance 
of th! Defendant, who perhaps is poor; the Judge may 
a 112 requeſt of ſuch Def. .ant, proceed TOA concluſion 
in te Cant, proton hs abſolutory Sentence on 
tis i.clendants benalt: yet me Taid Witnellts arc to be 


aumitied at 7n- time, before the Tinal Sentence tis pro- 
novi'ced ; ann tough It be concluded in tc Cauſe, and 
MN Doſendant may except againſt the ſaid Vizncfles, in 
licemanner as if they had been produced within the Term- 
provatory, or bctore the concluſion 3 for by this ProduCtion 
od tie Wiinellcs, thc concluſion in the Caute is prohibited 
r refcuniec, 
3. Alloif only ſore of the Witneſſes are Cited, and the 
PK avIcond, fo as thiy cannct he Cited; In tiis Caſe the 
cif mult exhibit the aforcſiid Mandate with a Certiſi- 
Kerivr upon. and accuſe the Contumacy of 2. N, and 
- Wizacſſes Cited co appear this day, and at this place,&c, 
iq defire they may be reputed contumaciovs, and ( in 
ality of this their Contumacy ) that they may be Ex- 
0:municate. Then they are to .be called by the 
:Kr-ct the Court, and if they appear, they are to be 
oduced, acmicred and ſwoin; and the Proctor of the 
.\crie Party may proteſt zgaiſt, and diſſent from the 
remiſs, And asto the Witneſſes which abſcond and can- 
ot be Cited, the Proftor of the Plaintiff may alledge, that 
be other Witneſſes named. in the Mandate, be by him 
troduced, were diligently ſought , but could not be 
und; wherefore he mnſt deſire, thar they may be Cited 
[2 2Þpear on ſuch a day ) perſonally, if they can be ſo 
ted, or elſe by any other ways and means, ſo as this 
Citation 
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uy fol. 143. 
Seet. que poſe 


Cont. tes. 


'the 


Citation may come to their know!edpe ; which {ot i-j-9 the 
Judge grants. Then he mult dcfire, thay 41: - 4cun-Þcoe 
Denny may be Prorogued, as to theſe \Witne!, RAD TY © be 
"Cired, whicnh the Jud; 'e likewile grants. at” tit iii; a C mar 
=<7 ſeems ſofficient, for this PU PLC in lis I aſon, | if Gt- 
ligencc be but uſcd. 


$6 Fo; $o 


py AW Dam om wma __ 


The manner of producing, Su carins, Examining MY! 
and Repeating the Wirnelles beiore ihe judge, &, 


. The manner of producing V _ 
of 
. Their Char Les to bo tend red bef, we Dey SWeARr. th 
3. The Form of their Oath, and 4 e roieſtation of the Pro: F 
Et uv nf the anne; rſe Pa; ty, al t De t? 32? f ICY SEATING, Ne 


and his requeſting a time for Interrogatorics, tic 
4+ The manncr and form of the Inter; 0. tories to be Admir the 
niſtred by the adverſe Party. ſa 
«4 The manner of E XAmmumsa, and, repeating 7 the Witneſſes nc 
before the Fud: E, {in 


E have ſhewn before, what courſe 61zht to be takel, fied | 
LY,\ in order to the getting Wimnclos to be }x.mined Mhai 
(cither before the ſudve or Cer: Lic Term Whe: 
Probatory, or before it be elapſed. We nouw com 10 hen Wh 
how they are produced, upon or wl lin this Terr 1 " Where nd. 
fore the Plaintiff having his Witncllcs icady in Court, mulW::», 
acquaint the Judge, that he produceth theſe as Witneſſes: 
upon his Libcl, whom he deſires may be admictec!, and 
{ſworn to depoſe the truth which they knew couching the 
ſame. Then if the Deicndant has any thins ro ule apaink 
the admiſſion of thete Witrnelles, Tie 150 propound. it, bt 
fore their Oath be Adminiſtred : * and It he propo ounds I 


thing, then the Tadge admits them. 

2. Now it the Party producing theſe Witneſſes, has 
compounded with them, for their Chare ges of Journey 
fore he produced them, they may ( cither by TlicmmIc;nG 


— 
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or ſome Proctor in tneir vane ) d.fireths lucge to oder 
themTmicar Charges bctore they Lake'ther Ozth. Thenthe 


Pigs _— A = a — - k , 
” he Il Jud77 raking into confideraticn, the diſtance of tic Wir» 


Ty neſſes Habiration from the place of Judgment, as alſo whe- 
| thet they be Horſe-men, or Fcootmun, with reſpect ailo to 
their quality, and their abode 3t tic Court, before er ! xa” 
mina:10n be perfected) is wont to Tax and allow theſs 
Charges, and order that they be not Examined betore theſe 
Ts bo Paid z or be may_( if the Witneſſes delire ir ) 
Decree a Monition _5g:4i; {t the Party producing them, ( it 
1100 IM 1c bem preſent in Court, ) butt he Þe prefent in Court, 
A. Mii is hero be admonijjiedy there, to pay the {ard Charges 
= Wviliin acertain day : Au inthis FTaxaiion, the Judge is al- 
ſo woitto allow the Fre of the Monition, as allo of the 
P:octor, if the Taxation b< dcircd by a Pructor : And if 
the Parry producing theſe Wicneſles, take no care to pay 
e Dro Wtiicl, Ciurges, according tio the ſaid Moni ion, tlic Wits 
army) WI nclies may proceed againit nim by way of E:commanices * 4triat. de 
men, and S:0zificavit to the Kings Majcſty, according co /#ft. fol. 148, 
te uſual mauiner. Likewiſe thoſe Charges i:1 and about che #*7 #ateas Fu- 
lane, arc ro be Taxed by the Judge, and tre Party pro- FA AE TO 


p ; mas * ficut in 
ering theſe Wirtnefles onrght to be compelled to pay the PRE + de 


+53 


lzme, before he be abſolved, Cc. teri. d2:1{ p24 


!. Tice Charycs being ihns nid or ſatisfied, or ord © *" WT. 
takl Med in inaumr as before; the Win: ſits are then to lay Fc 
mined aids upca a Pible, or Toftament; to whom the Judge. ,.. Eran 
Terr WPeaxs 11 effect as follows *. Te are preduced as Witneſſes ip.i. gy.  ,4* 
0 ſhew {ich 1; Caitfe, betwixt ſuch and ſuch Perſons; therefore you, Rf AUC 
V here ihr d ext of you ſhall ſwear, trat at the time of your Examma: iq — _ 
3 muſt 0,7, Your aid every of you, w: ! depo e and teſt i fie the truth EE piorrs 


tnelles Wen che whole rrath, ſo far as you know, without any toue, favour, 


d, and jection, or malice to either of the parties in Suit, &c. Þ} Sojfi pars :dverſe 
ng tip y-» God. Which being done, the Witneſſes ( in Tec ff. 1. 70, 
apaink mory that they take this Oath, in manner and form as ng EY 628 
it, WF"© Juige doth adminiſter i kiſs the ſ:id Book. 2 
It 1'ge doth adminifter It ) are to kils tie uid Book. ig i pos py 


'hereupon the Defendant his Proftor, does diſſent from /i-: jur.1i pars 


' 
adsn | the Let my 
74 1s production of the Witncilcs, and does proteſt as fo its '* adver/a pre- 


[1,5 NC ullity, and of faying or Propomcing againll the Tame, es EY 
nov Deed againſt their Depoſitions and Perfons, if they endea- titer. if detef 
alc. req Jour i depole any thing againTt che Tarention of his Cli- ».$./i;.&.col.x. 
__— 'F ent ; 


SALMA Zh Local -— 


1he Praiice of the 
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cnt; and docs dctirc that they way render ſufficient and 
conclutve Cautes, for their- knowledge 1n what they _dgs 


* [hat theſe 
Interrogatories 


areguide Alctat. 
ubj s deteſt. & the Witneſſes are to be Fx3mined ) Miniſter Interrogatt- 


> 
oo 


Manual. Jur. 


verb. ſiz. as alſo 


ther Farm. 


Toft, TT. and he mn. allo deſire a competent time may 


—Þc Alligned him, againſt which he may provide Interroga- 


torics toAdminmiter tothe fad Witnelles, Whereupon the 
Jutze perhaps Aſligns a days.time for this purpoſe, if the 
VWicnellos dyvcll within the City, or more if ti.cy dwell our 
of tne City, or any tine befure ther Examination : With- 
12 which tine {fo appcinted by the Judge, or before the 
Vitnelles be Examiied as aforeſaid, the Pro.ior of the 
Deiendant ovghr tc 1ve to the Regiſter or Examiner, whit 
Intcrrogatories he purpoleth co Adminiſter. But obſerve, 
that when the Proctor believes the Witneſſes Q produced by 
the adyeiſe Parcy,) to be Men of good Ciccir, or ſuch 
who will { tis Jik-iy ) depole for the defcnce,_and inten- 
10) of His Clicnt, it 1s requinte ta Tat the time they are 
produced ) he accept. the Perſons, 1c Production of 
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theſe Witnelſes, To Tar as they make, Tor his Clients 1n- 
tention, &c. but proteſt 2gainſl xl: 


| and Depol- 
tIONS, 1n 25 MuUcn as they dUcpv1e ny ITT agcaindt The Tn- 
tention of hi: ſid Client. Jn witich Cale the Defendant 
may repre!ic2 th and Dopofir ions of the Wine: 
ſes, and my oh jectapinitt them, if they depoſe againlt his 
{aid intent;o';, hut; 24009 exc 07 acainſt their Pete 
{on:, havins Uready accepted ant avproved them. Thete- 
forc LC Pal: ProOCucins Wine!  _ oe NCC! take Care of 
producing Witnciſes, who will d.puſe, (opatinlt bis inten 
tion) for the righc and Jefence of tis Adverſary : For by Us 
his producing them into Court, he ſeems fo 10 approve tne 
Perſons of the {51d Wirncfl:s, that he cannot afterward & 
cepr, either againit their Perſuns or Depoſitions : 11 lise 
manner the defcniant hat ned take care, how he pre 
duce Witneſſes which have been alrea:ly produced by hl 
Adverſary ; tor he al{y ſeems thereby, fo to approve tell 
Perſons, as he is not permitted afterwards to except gall 
them as above. 

4. Now the Defendant or contrary Party, may ( wil 
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ries againſt the {aid Witneſles, ſuch as are pertinent, 0 


gave relation to the Cauſe or Matter, * Eg. If Witheſſs 
are 


ndant 
incl: 
a(t his 
7 Pet» 
[here- 
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2 produced againlt you co prove any Wiil, which you 
gb our to deny or overthrow; you may Interrogate 
thin, if the Teſtaror were of ſound Mind an Memory at 
the t ime pretended by the Adverſary, wherein he made 
that Will, and whether he did this or that thing, or ſaid 
ſoch 2 fuch words, which might argue aad thew the 
foundneſ, of his Mind and Memory z cr you may 1ter- 
ropate them of other Circumſtances, 55 ud the day, the 


pour of the day, and the place, (4) where rhe \ Vil Is (2) Rec warm 


pr _— 0 be nade, and with wit wore &, the Teltatr or fur Pnter1 29s 
ernroved its who WTIIL it, 35 alſo v what Wilntiſes were by, : {.t ſbectalias 
and nl fo then: And as touching (b) the Pcrſons of the ; 0 r1njug diſe 
Witre/ſcs, you may Intcrrogate he 1, wh-ther they be rg 
f Aftinity, Conſanguiaity, Dom: $ ©f the Party Pro co5. Blum, pro= 


Wcin them, or are clothe by b hin, cr 1ccetive Wares Gr. Camerabe 
com him, Or are Incebtcd £0 mort A: oe whether or no ?7*- 75: Be 
t Ny OS I '* /2g.Rosbache 
© be not Encinics tome! CARY whom they orc, 1 
cocuced, and the like. And ar trweenti of thetcInierro 55. x. 3. 
A0rics, you may add this fc Row ng Pcti 10n, or Prote- (b //e- wee 
ation ( Serb. ) That the [ard Party Miniſtring theſe Inter» 77 2rvorrs 
tories, does def 'e that every Witneſs may render a een 
ceti :nd concluting. Cane of his knowledge, In :. ET 
5 pretended Sayings and Dzpoſitions given 1m this Cauſe, 
GO te ſaid Party Miniſtring thele Interrogato- 
T7 preteſt as to the Nullity of tiSThcir Ex3 mina-_ 
I0', -— 4ve heard (la 1th Mr. CT.7ke Trom Tome L<arn- 
Men, {c) that this Petition, and Proteſtation are very 
cccflar ., "wad that if they were omitted, the Witneſſles (c) Hee opinio 
n ſome Caſes) make good proof on the Adverle Party, pg 77s 
M21 They give no concluſive and good reafons for their ES 
Towle; 7, which otherwiſe they ought to give, If INtCr- dep. n. 17. 
Jae] | ur asked. Yet the Proctor who Adminiſters In- Bald» 1. flums. 
v73tLies, had need be cautious and <xpert inthe Ad- Cod: de reft. 
Miltring of them, becauſe they oftentimes do benefit the P—_ 
p 10 produceth the Witnetiſes, inſtead of injuring his 7; RORc 
5- Now if the Witneſſes at the time of their Production, 
Te O be publickly , and Judiciaily examined touching 
cir knowledge in thoſe Poſitions they are proguced up- 
1 it is very probable ( at leaſt if they were not men 
H 2 honeſt, 
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f honcſt and of good Repute ) they might eaſily ſo con- . 
| ſ>jre and combine topethier, as to agrec upon one Specch ll !, 

[): 


or Story : And lometimes the Party producing them be- 
mg ao pretent, through fear of the ſaid Party, they are 
4PT 0 conceal the truth, which prebably they would 0- 
tierwile confels, being that which chickly makes acailtM 


the fail Parines lniention The like may be faid of the... 
| jDefcicant, Thcrcfore in all the Courts of the moſt Re-M. 
| verond, the Arch-biſhop of Canterbury, the Regiſter (who £ 


| _ is {worn to this purpcle) after the Witneclle- are Jucia-M®, 
(a) kong zty pro LCEU anc {wOorn, (in (he pref: nce of the Advciſc 
mum. 2. Prox,.. (4) Vaity, ) 1s. wont to 1uicrropate., and Ex:mine thc 
preced. ad fir- Witimnefies {everaliy, by vertuc of their Oath, (upon thok te 
mam juranenti t;.jpgs, 210k Which They are Procuccd ) in feme fecre % 


. C. OR. . 5 " 
zeſtium. - Piece (0) ad Perivns buing rcmoved , and witidrawn, 


b Weſemb. if. . x" 4 " 4s * . tc 
- 5g po, Clpcciily tc rcoft of the Win: fits, C whilſt the other are * 
. . 4 oe ; * - £ Sn — Lo on K ; By cl 
872. lit. 4. / Examining) aid allo the Partics in Suit, (c) and cane bor 


deteſt. p. 912. their Sayings ant D-politions, the Repiſtcr 1s ro raw In 
"400i to Writing and 1cul the fame diflinaly, to cvery WiinelMyc/ 
- 7 rorgrige feveraliy and apart J and Int rrCpALC and Examir.c him if 
In pradt.cap 7, 006 CHEM DO PC IVEY WHEMNED EhiTE be any 110g will ſn! 
en fin. vide Cat is aoaiutt, Cf CONTALY LO ts Ninds Andif the Witp, 
Alctat, deteſt. nefs defive © Correction, AMmcUnent, Addi.jors of Sub 
See. detour ation in ony thing, he ovght immediatcly to. do I 
Examimatine 1 Ko 55 ou MV 1% nelle 
Speculatoy (it, rein CIS IKCLIILCP CUBIT TO LuxG CHIC, that the Wicneſk 
de tollific, $57, WINE their Netmes or vival Mork to theſe their Depoſiti 
munc trafnd. ONS, WIth £1vif own haud, loft the Regiſter, or any othe 
verſ, ices 6% ſhould afte: ward vitiate this Dcpoſition in any par:icula}Þ.... 
(e) Larf 2 Which Exauination being perfected by the Regiſter, ti 

ſupra de teſt. W1ncts 15 LG he breu?h. ro the Ju''ge, bcforc whom, | 
n. 15. the preftence oi the 143d Wincts, the faid Regiſter 18 woll 
(d) Rati»pra- to read verbaitiimn, this Dopoſition of the Witneſs, (4) whi 
;—xgr Lc being read, the Judge is wont to lnterrogate the Witnel 
tur, nempequia whether all things there writ, and read by the Repilte 
examinatiocs. Þe 2ccording to his mind and intention, and whether tl 
Tam Jud. fieri Contain the whole truth of what he has to ſwear ; © 
preſumitur. Al- whether he would have any thirg elſe added to this | 


lat. OF Specu- Depoſition, or ſubſtracted from ir : For at the time of | 
lator cum mul- 


tis aliss ubj (y. REPETITION before the Judge, the Witneſs may defire ( 
pra. \. eccafion be) to have all things by him depoſed, and 8 
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by the Regiſter to be corrected, and blotted ont, or any 
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yart of it ; But if the Witneſs do thereratiſic, and approve 
;:fore the Judge all things fo writ, and read by the Re- 
7 z the Examination is then faijd to 
þ: nerfect and compleat, For the Examination, though 
t:;en by the Regiſter, and having all the dne Solemniries 
ohferved as aforeſaid; vet if the ſ1id Depoſition be not ac- 
inowledged and repeated before the Judge as above, it 
2r2i!580T., And It 1s to be obſeryed, that not only the Re- 
ziter, ( at the time of writing the Depoſition of the Wit- 
nelſes ) but alto the Judge himſelf, ar the time of their 
Repetition, 1s wont often to admoniſh the Witneſles the 
(anger of pzrjury *, both to their Body and Soul, it they 
ould depole in any thivg againſt the truth. Ler the Pro- 
tor take heed, that the Articles or Pofitions, upon which 
the Witneſſes are produced, be not dubious or long, con- 
taining many and divers heads ; for then the Regilters may 
jery often and cafily omit ſome particular Poſitions, and 
neceſſary Clauſes ( at the time of Examination of theſe 
\itnetſes ) chiefly relating to the Cauſe inſtituted : Which 
If they do, the Witneſles are caſily deceived, in not depo- 
{ny fully tothe things contained in the Poſition, and the 
Party Producing thcle Witneſſes, may be in danger of 
loing the Canle, 1n regard that theſe Poſitions were omit- 
td, And fecing all Poſitions and Articles are uſually writ 
n Latin, ( by reaſoa whereof, the Witneſſes, eſpecially 
Country-men, rarely underſtand them ) therefore it is ve- 
Iy requiſite, that the Regiſter or Examiner have a great 
arcin Expl:ining and Declaring diſtinCtly, and plainly to 
tre Witnefes, ail and ſingular the Heads and Contents of 
ticfe Ar. icles and Poſitions. [ The Proftors then had 
ited be careful of putting theſe Articles into too elegant a 
Nile; for if they do, they will impoſe too ſevere and dif- 
tcult a task upon ſome ( pretending ) Examiners, or Scrib- 
ders in the World. ] 
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The WitneTes not making a full Depoſition, or re: 
Ao tn{ing to Anſwer to the [Interrogatory , Or other 
fAtter on wither Paity when Exaimined. 


t. The Petition of the Proffor arainſt them in thu caſe 
2. The Order of the Fudge for 1 fu ller Depoſition if needle, 


I Depoſi: :jons of your Adverſaries Witneſſes bring 
8 mrhlifh Id. u theſe Witneſſes anſwer not fully to ay 
Interr *2>tory by 401 Adminiſlied againſt them, or if it 
chatce theſe Witielles, at the time 'of their Examination 
upen titerrevatcrics by vor Adwimilred as aforcſaid, £0 
refuſe to-an "2k to the fame, or Pretend that they are 
noi. horn to anſs Ks - The Prodqor Adminiltcin 
theſe Interropaturt's, mult all. dg&y 1 mat mor Tuch Wit 
nctsor WV OT £5 proamca on The adverſe part, have dt 
anſwered fully, or not at 21l; to ſich or Tuch Tnterropie- 
Ted, referring him EEO TRE TI De 
Polttions an I Toles, and ro the Law; whereup 
on h.- muſt deſue they may be called to anſwer fully i0 
the fur 
I, Th 1 che Tv; ge, if he he informed that they har! 
pet were fully, ani that the Interrogatories they by 
110d to to 2nſw<r 10, are p.!Ttincnt ro the Cauſe, a5 
eek to which the Wl cies ought to an{wer, he may D* 
CIT 5 IS IeqUE tc: > Or if hic Is not taformed touchuiy 
tic f:me, he may Allizn the noxt Court d Cay to hear | 
Meakire: vPan It; : which time, oy he 1s informed the afore 
Wers are 37 fall, he may LICCTeE them to be calle 
ner Devolitiowns or Anſ:, *r$; Or if he 1s othel 
ile inturmed, he Nay T<JoCt the eh tation, cicher tacitel, 
{ by proceeding to other thing 5 conurary tout) or & 
Telly; And ict this Petition bi ? renewed 284 uns; befor 
is Decree be jnterpoled, it wall bs requiſite that ti 
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Prodtor of the other Party deny t 


hoſc things {o alledged to 


be tra2, and alledge that this Petition ought not to be 
eranted 5 and if after that, the Judge do grant the afore- 
jad Petition, the Proctor ſo denying it, may diſlent an! 
appeal from ſuch Decree as unjuſt. 


SE CE» vs 


The manner of producing the Witneſſes before 
Commiſſioners, and the whole Order and Method 
of proceeding 1a order thereto, and after it 15s ac- 
cepted of by them. 


I, 


wy Fo 


6, 


SO 


9. 


The Cauſes why Commiſſions are granted ad partes, for 
Examing Witneſſes. 
How many fold Commiſſions may be ſia to be. 


. The manner of obtaining, executing, and certifyinr the 


Commiſſion, and the manner of Admoniſhing the Proftor 


of the Adverſe Party to be preſent, 


. The manner of obtaining the other fort of Commiſſion, for 
14 z 


E xaminingWitneſſes within the Turiſdiftion of the Judge, 
and the Form of Proteſtation, made ( by the Proftor of 
the Adverſe Party ) at the time of pranting the ſame, 
and the order of his Adminiſtring Interrogatories. 


. In what Caſes, and when this Commiſſions may be re- 


"eacwed, 
1 he manner of preſent ng this Commiſſion to the Commiſſio- 
mers, and how accepted of, or undertaken by them. 


, How proceeded upon, after the Execution of it is under- 


taken, if the Adverſe Party appear not. 

The Petition of the Proftor, who obtains this Commiſſion, 
if the Proftor of the Adverſe Party, or his Subſtitute ar: 
preſent at the Execution of this Commiſſion ;, alſo the te- 
nor of ſuch Subſtitition, 

The Petition of the Principal Party, if be appear in Per- 
ſon, and not by his Prottor, at the time of Executing 
this Commiſſion 
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10. 1 be manuty of alledoingt » Conterin uf the Commilſſu- 
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| mY nM: Ggbably te objeRted ana: yr ti:15 method 53 
pr :poſtei on, in Fcpare -T Wir 18 here conlidered, 

245 t+2 the "RLALLINCY of OTITRHESS Bd Pct Cc, For tits 
pur poſe were only then to be cort 1orcd,, when the Letters 
Computſytios were obioined for then APPCdTallcc:e Seeing 
tht vote ce tame tomy, thelkt 15h mutions are alſo to be ob- 
tz1oncd © Floweover my hopes 15, that the miſtake is pardot- 
alc cir; It produceth no gre L errors bur may, I nope, 
x C11 0 rithe mater more obvious toc: "cry capacity, thanif 
I hd been tpck? of apart. I 'e £l4-f cauſes therefore 
of Comm Tons, are the remott tcl of the Wirnces from 
the Place of Fucgmirit, then - n?111ty of Body in reſpect 
OI- Ag, at loine ACC cit; 2c. 1 which Cale, their Ex# 
(a) Weſemb. pa- Nz i) TRE - to-90-Waytc, or bro1phit :bout, per ſb ſidiun 


| oct Tags, 
--1- ro (73) jars; hy fupnly of the gw. Alciatus ſh2ws the 
lit. c. Specula- 1a 01 thee Commiliions to the full, in the place evel 
for Set.1.n45 now O”n Cc bm 
- = pager? 2. Cummittians aro many-fuld, as Authors (b) obſerve: 
exam.werſ, oy THOR here meant, are of two. ſorts, ( Scel. ) the one a 
ubi, | tem bong inch is doth immed! intly / authorize the Col 
miflioncrs, Crkatis; eng _  Wizneſles do dwell within 
(d) Gat 1. 05. 1/1 Th if tie of CRC 3Us (19 32NtsS thts Commiſhon) 
Ge. 100Q,N. 11 ES aetias Co,f WS. - Io”  21thatize the C i{- 
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mif. [ih, 1.2, HORCTSY 63S WAHere the Witns T5 live in another Jurifdidtr 
n.$.59.0-4)C.- ON; in tis Paſeo the Alet10! ity of tha: Judge where theſ 
merat.f.3-.17. live Cc) mult be iniplorcd, before ticir Examination al 
4D a be compleated ; -nd in this rifpect, it is a mediate at- 
? eenricys Gerending nront! "C vill of another ; which folt 
(c) Lanjſr, ds of C ermmiflion, is c2!led 2 Comm) Non [rb rite vic1 ſſiti 
reSt. depen. 15, dtms btcnt! 
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Plaintiff or Defendanr, Ilnhabit out of the Province of Can- 
zerhry, fo thar they cannot be compelled to appear be- 
ſrethe Jadges of the ſaid Arch-biſhop, to give their Ie- 
[\meny z becauſe no man 1s compclled to appear be- 
torean Incompetent or u:ifit Judge, ( that 1s, one having 
noeuthority to call him. ) The Party who intends to ule 
(12 Teſtimony of theſe Witnefles, mult alledge to the Judge, 
Ut. AZ. 2nd O. are fit Witneſſes, and very neccſlary to 
to prove the Contents of his Libcl, or other Matters pro- 
ounded and piven 1n on his part, and that they Inhabit in 
!1h aDioceſs, without the Province of Canterbury, by rea- 
{01 whereof they cannot be compelled to appcar in this 
Court, to give their Teſtimony in this Cauſe; and herc- 
'1p3n, he muſt offer himſelf ready to make Oath of it, ac- 
cording to the Information of his Clicnt, which Informari» 
01 he believes to be true; and theretore he muſt deſire a 
Commiſſion may be Decreed, in order to tlie enlarge- 
ment of their authority hcrein, ( and as a ſupply of the 
L:w) to the Reverend Father . Biſhop of the ſaid Dio- 
ceſs where the Witneſſes Inhabit, and to NV, his Vicar ze- 
ner] in Spiritual things, and Othcial principal, jointly 
and ſeverally and that they may be requeſted (30 up: 
ply of the Law as aforclaid, © Tao mute VIciſutudinis ob- 
[Onerr. TE Tit Wirnncſſes fo appcar before 
mm, or cattcr of them, on TetraUtay, and in Tic a” 
place, to give their Teſtimony in this Cauſe ; and in or- 
cer hereunto, he muſt deſire that the-Judge will pleaſe to 
grant i11s power and authority ( ſo. much as lies in him ) 
to the ſaid Biſhop and his Official, jointly and ſeverally, 
to reccive and examine the ſaid Witneſſes, as alſo with a 
requiſition to deſire them, to Prorogue the day and place 
> Examination if need be, and that they may alſo be re- 
quelted to certific and tranſmit ( to the ſaid Judge in ſo re- 
queſting) the Sayings and Depoſitions of the ſaid Witneſ- 
ſes, and all the proceedings to be made, in and about 
tie ſame, on ſuch a day: Alſo the Prodtor thus deſiring 
this Commiſſion, muſt likewiſe deſire, that the Proctor cf 
tie Adverſe Party may be Admonined to be preſent ar” 


| FExccuting this Commiſion, 1F hefenmis mm 
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ſelf intereſſed in it. Whereupon the Judge Decrees this 
Petition of the Proctor, an! Admoniſhcth the Proftor of 
the Adverſe Party to be preſent, as Is requeſted : And 
Icſt the Term-Probatory ſhould be elapſed: before this 
Commiſſion be Executed and Returned ; the Judge doth al. 
ſo (at the Petition of the ſaid Proctor, obtaining this 
Commiſſion ) Prorogue the Term: Provatory untilthe Court 
day following, the day Aligned for the tranſmitting of this 
Commiſſion. 
Now this Commiſſion is to be drawn to the zforeſaid 
Effects reſpeCtively, and is to be preſented to the Biſhop, 
or his Vicar General, and is to be proceeded npon in all 
things, in the preſence of the Adverſe Party, like as is 
{poke before, where the Witn: [its are produced before the 
Judge ; or if the faid Party »ppear not, then they muſt 
proceed upon It in Penalty of ſuch his contempt for being 
abſent, as is ſpoke hereafter : And the like muſt be obſer- 
ied as to its certifying, and other things as is ſpoke after- 
wards. Anditis to be noted, that if the Wirneſles ( re 
quired t9 give cheir Teſtimony, and to appcar before the 
faid Lord Biſhop, or his Vicar, &c.) co refuſe to appear 
may compcl them, and Excommunicate them for thelt 
* Lanfi.e, Contempt : But in their Ciration, * or Compulſorial De- 
Quoniam ds Crees for theſe Witneſſes to appear, they ought to make 
prob.n, g, 5:4, mention of the dependance of the Suit in the Courc, and 
fed ſi, before the Judge, who yrants this Commiſſion, and that 
the ſaid Biſhop, or bis Vicar do grant this Decree, up 
on the requeſt of the aid Judge, as a ſupply of the 
Law, &c. 
4. Before the Term-Probiatory is elapſed, as is before 
{2id, the Proctor of the Plaintiff (though he has already 
produced ſome Witnelles 111 Court, or though he has nd 
yet produced any) if he intends to make uſe of a Com 
miſſion, may requeſt the ſame on this manner ( Sczl.) It 


muſt alledge to the Judge, that his Clicnt_hath ſeverd 
renemes, Tvery necenary to prove the Contents of tne 
Liber57tmmptren into Court) which are old and ioficm 


wtio Thy reaſon of the diltance of the place, the badnel 
cannot cone 


J_ 


of the way, cIpecially this Winter time, &c.) 
Yement]y appear at the Court, without vaſt charge . his 
Client 
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Client, and the peril and damage of the ſaid Witneſſes : 
Wherefore he muſt defire a Commiſſion may be Decreed, 
ranting full Power to ſome honeſt Men ( conſtituted jn 
Eccleſiaſtical Dignicy, J Joyntly anc Teverally to lit in Tuc 

Tymnce TTrs. ) in ſome Church or Conſiſtory, ( in order 
to Examine the Witneſſes, to be produced before them ) 
upon ſuch days, wich Power (if nced be) of Proroguing 
and continuing the days, and place of Examination, ha- 
ring likewiſe tome Notary Publick, who 1s indifferent to 
both Parties : Femmatfo deſire that ſome Tirm may be” 
AmmeT, aint which theſe Commiſſioners may tranſmit” 
mTiarCommſion, and Tre procecdttmps Tpoitit; 
lizewile that the Term- Probatory may be Prorogued un- 
tu the Tai day fo Aſſizned fortiewranmitting the Com- 
milion, and that the Proctor of The Adverſe Pariy, may 


be 2dmoniſhed To be" there preſent, at the time of Exean- 
ImTieTad Commiſſion. "ATTwTicnh ſeveral Pctitions, the 
Judge grants in expreſs wo: Cs, in ihe preſence of the De- 
fendants Proftor, who difſſents from all and ſingular the 
premiſes, done as well by the Judge, as the Adverſe Par- 
ly, and proteſts concerning the Nullity of ſuch their do- 
Ing, and of propounding or excepting againſt theſe Wit- 
nelles, their Depoſitions and Perſons, ( as well now- as 
then, and then as now )) if in any thing they endeavour to 
cepoſe againſt the Intention of his Client ; whereupon he 
lult defire the ſid Witneſſes may be examined upon luch 
Ponnnes > 5 Pray ah Pee: | = OS 

IntTrozatorics as are to be annexed by him, or his Clnent 
{ome commilnon, or are fo be Admimiltred ta them on 
lome of the days appointed for the Fx.cuting the ſaid 
Commiſſion before the Commiſſioners ; and that they may 
reader 2ood and coucluſive Cauſes and Reaſons, ( for thcir 
knowledge) in their Depoſitions, or otherwiſe he muſt 
protelt concerning the Nullity of this their Examination ; 
Which Petition the Judge Decrees. In theſe days the Pro- 
Ctors are cach of thery wont to nominate Commiſſioners, 
out of which the Judge chuſeth four, ( viz. ) two out of 
thoſe four named by the one party, and two out of thoſe 
four named by the other party : But formerly the Judge 
.4"d riot the Parties ) was wort to nominate all the Com- 

Wiloners, and then they were oftentimes Perſons indifte- 

rent 
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rent to the Parties, thouvh now 1t is otherwiſe ; for the 
Parties having the naming of Cummillioners, name Only 
ſect 2s are mot like to befriend them un the matter, if 
It lic 16 tact way s to that Commonly they cannot be ſaid 
nm mifioners of the Judge, but of rhe Parties, and 
omiclygs like Porrzes when tithe Witneſſis are Eyqe 
| do gFfrentimes lignifie re the Partics the Depoſi- 
irnos, bifore the Publication is made; 

ye2 ſometimes hetore »!i the Witrelfes are produced. Alfo 
obſerve, tariff be Protor ( againſt whom this Commil- 
jon is prone, ) mt aueti NOt tG he mefent af the time 
of Excouing oy ſim, nor 00 adminiſter Tnterrogatories, 
at that tin f its expriition, he may give whai I:terroga- 
rori.s he oth amp: , LO the Regt T of the ;u4ge ( who 
grancs fi ommiliion ) and ho ovght ro annex the ſame 
tO Lb Com Ulion, and SeaTmmhe TIM Commiſion with the 
TuTTTTrormarics, with Tome Annentical Scar, To that 


an 
the Tai Tnrcrropatories may not be read, * or looked into, 
cithcr by the Adverſe Party, or any othcr, until the ſaid 
Conmiſſi..n be preſented before the Commiſſioners , . and 
opened by them Likewiſe obſerve, that thonzh the De- 
fendant do Cauſe any Inrerropatories to be annexed to the 
ſaid Commiſiion as afoi cſaid 3 yet may he if he will, ( eſpe- 
cially if he be preſent at the time of the Production of the 
Witncllcs ) cither detract from the ſaid Interrogitories (0 
ann xe, or Miaiſter the ſame, or any others before the 
Commiſſione:s, Ant obſerve laſtly, that rhe ſaid_Prote- 
ſtation of ths Protor of the Defendant, (or the timgol 
granting this Commiſſion Y is very necef{iry, tor if neither 
eTMroctor, nor his Clicnt, do take care to he preſent al 
the time of diſpatching this Commilſion, and the Produtti- 
on of the Witneſics, but that the Witnefles are produced 
in their abſence, &c. 1 have licard (ſaich Mr. Clarke) 
from ſome Learned Men, and ſol kave known it adjudg: 
cd, that the faid Parry conld not in this Cafe except 4 
gaiiſt theſe Witneſſes, ſo received jn peralty of his con 
tempt or abſence; and therfore rhe ſaid Proteſtation, it 
the time of granting this Commiſſion, ( viz. a diſſenting 
from all 2nd ſingular the Premiſes. or matters done either 


by the Judge, or the Adverſe Party in and about the far 
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PART. III. 

-nd a protefiing the Nullity of the ſame, and of objecting as 
well now as then, and then as now, againſt theſe Witneſſes, 
thcir Depoſitions and Perſons) 1s very necellary, and hath 
the fame force and effect, as a proteſtation made at the time 
of producing the Wicnclles. 

5. Sometimes it ſo falls out, that the Commiſſioners re- 
queſted to accept the Execution of this Commiſſion are 
not at leiſure to Ciipatch the ſame, or if having underta- 
ken the Execution of ir, yet for ſome lawful Cauſes, ei- 
ther concerning, or rclating to the Commiſſioners them- 
Ives, or elſe the principal Party, they cannot diſpaich 
the ſame within the time appointed ; or if the Proceed- 
In2s upon the Exccution of this Commilſion , cannot be 
trzpſmicted vpon the day Aſſigned for that purpoſe : If 
theſe Cauſes he alledged by the Perty obtaining this Com- 
million, and if the Commiſſioners do by their Letters, or - 
oth.rwiſe ſigmſie to the Judge theſe Iimpediments , this 


Commiſſion is to be renewed, and the 1erm-Probatory 1s 
Tho Protopmedas atove, except that the Adverſe Party 


co ated7T Tmar Tice Cauſes are not true, and ds offer 
to prove the contrary : But if he make default in the 
proof of that his Alledegment, he is not vnly to be Con- 
cemned in Charges, but the Adverſe Party will alſo have 
reſtirution of him for ſuch hindrance : And on the contra- 
ry, it he prove what he aliedgeth, he ſhall have his Char- 
pes, and the renewing of his Commiſſion muſt be denied 
the other Party : And obſerve, that Infinite Cauſes may 
be alledged, in order to the renewing of the Commiſſion, 
and the Proroguing the term-Probatory, as the Plague, 
War, the Mandate of the Prince, ſome Arbicration, Im- 
priſoument of the Party, Poverty, and the like : Which are 
left to the Atbitriment of a juſt Judge, except in thoſe 
_ where the Law expreſly forbids reſticution ro be 
Made, 

6. Now the Party who intends to produce theſe Wit- 
neſſes, afier he hath obtained the Commiiſion under the 
Seal of the Judge who grants it, he muſt go or ſend to 
the Commiſſioners named therein , and muſt take care 
that they go to the place appointed , upon ſome day 
diligacd jn the Commiilion ; Againſt whica day the _—_ 

nelles 
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neſſes which he intends to produce, arc to be requeſted to 
appear before the {aid Commiſſioners then ſitting, wich a 
Notary Publick ( requeſted alſo for this purpoſe ) in a place 
Aſſigned in the Commiſſion, that is, in the Quire or Chan- 
cel of the Cathedrz] Church, or of a Pariſh Caurch. Then 
the Proctor obtaining this Commiſſion, or h1s Client him- 
Telf, or ſome Lawſul Subſtitute of the ſaid Proctor mult ſay 
as follows : On the behalf of the Official of the beautiful 
Court of Canterbury oz the Arches, (11 he be the Judge who 
2rants this Commiſſion ; ) or, if the Commiſſion be taken 
out of the Courts of Audience or Prerogative ) 02 the be- 
half of the moſt om end Father in Chriſt, the Lord Arch-biſhoq 
of Canterbury, 1 preſent unto you theſe I etters Commiſſund, 
rogerher with the Libe 


, Matrer, Alleoation , or Exceptiont 

"annexed ; and 1 defwe = will LCD to take 24pon you the 

_—_ "n of tht this Comm zſſion, and oraer that it may be procees- 
c 


#pon accordin? to the Vigour, Form, T ener, and effett of the 
ame, Then the Commillicuers taking this Commiſſion 1n- 


to their hands, do dcliver 1t to the Notary Puhlick to he 
real verbatim « Which being Cone, tne Commiſſioners take 
upon them the Execution thereof, in theſe following ( or 
the like ) words : ( Sci.) Out of the reverence we bear to 
tne Arch biſhop, &c. We tabs pm us the Execution of this 
7nd as decree That ut be a pon ACCOram” 

of 


C95: W 71721 (nor, 
to ihe I "ores Form, Tenor, and Fffe the ſame, _ and we a1 
rake this Notary Publick to be the Scrive or Writer of onr Alt! 
mthis bi, A "Here the Commiſſioners Gupht to be admo- 
niſh<d to take care what Notary Publick they take unto 
them in this Aﬀair, ( except it be the Regiſter of the Court, 
or {ome other deputed by him ) for ſometimes the Party 
obtaining the Commiſſion, produceth a Notary Publick) 
who perh: ps 1isa Friend to kim, bur an Enemy to the Ad- 
verſe Pariy. and defires him to be accepted of ; and there- 
fore in all Commiſſions. there 1s power given to the Col 
Ayrr—aace, to take unto item any Notary Publick, who 15 
.ifferent to the Parties. 
2. If the Original Proctor of the Party obtaining this 
--m1miſſion be preſent, all things following ought to be 
:tched and done in his name, like as if the ſaid Pro- 


were preſent before the Judge himſelf. But if theſe 
things 
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thiags following are to be done by the Subſtitute of the 
ſid original ProCtor, as it happens ſometimes ; then the 
{id Subſtitute ought in the firlt place to exhibit an Au- 
thentical Subſtitution granted him by the ſaid original 
Proctor, and make his part for the faine : but if the things 
hereafter written are to be done by the Plaintiff hunllf, 
then he ought to do them under a proteſtation ct not re- 
voking the orginal Proctor, already Conlticuted by him 
or his Proxy, &c. For if the principal Party acts any _ 
thing in his own: name, or obtains any Petitions of the 
Jag; TT he cloves It not under ſuch 2 proteſfation of not 
EO FIEECT areas Conſfituted by him; The 
Mandate 15 Tevoked Ipſo fatto. Wherefore the Proctor 
ee PW 

:ppearing, as aforeſaid, he muſt accuſe the Contumacy of 
M. the ProRtor of the Adverſe Party, named in the ſaid 
Letters Commiſſional , and Judicially Admoniſh?d to he 
preſent 1n this place on this day, to ſee certain Wicneſles 
produced and ſworn on behalf of NV, the llainciff, upon 
ie Libel annexed to the ſaid Commiſſion : Who being 
alled, and taking no care to be preſent, he Mulf aclire 

7 he may be reputed Contumacious, and in penalty of | 
[Th his Coutcempt 3 Nemuſt prodice Md. N. and O. as” 
Viinclcs to this his Libel, anddefire they may be recei- 
 a.mitced, and have their Oath Adminiſtred. Then 
cCommillioners muſt cauſe the Proctor of the Defendant, 
0% publickly called three times ; and if neither the ſaid 
octor, his Subſtituted, nor Client do appear, they muſt 
[0194nce the ſaid Proctor Contumacious, and in Penalty 

| {uch Contempt, they muſt admit the ſaid Witneſles, and 


\Uminiſter them their Oath, as before, at the third Para- f Secunda ty 


raph of this Chapter. And afterwards, the Notary pub- *#1#7a dilatio 
permittitur (i 


TY R nn eſt prob, ſuf 
ence ot the Commiſſioners, or ſome one of them. Then ravales ſuf 


he cid Proctor, ſo producing theſe Witneſles, if he hath quarta niſi cum 
nore Witneſſes to produce, whom he hath requeſted to be /olennitate le- 


Ickmuſt examine them ſecretly and ſeverally, in the pre- 


reſent, if they come not, he mult alledge that P. Q. and £% 


Alciat de teſt, 


- were Witneſſes, very neceſſary Þ for his Client to prove $,g 7, 4. 


1e Contents of the Libel, or matter annexed to the Commil- publicatione. f., 
on, anc! that they were requeſted to appear, on this day, and 1 52. Lanf. de 
1ttts place to give their Teſtimony in this Cauſe, and that */ d*po.n. 49. 


though 
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though their charges of Journey, &c. were offered, yet 
they refuſe to come : Wherefore he muſt accuſe the coniy- 
macy of Af. ( the Proctor of the adverſe party aforcfaid) 
who was admonithed as before, and take:h no care to he 
preſent. And deſire he may be reputed Contumacious, and 
in penalty of this his contumacy, he muſt deſire that the ſaid 
Witnelles, may be compelled againſt ſuch a day, to giv: 
thicic Teſtimony ; chen Oath being made of this, by the fail 
Proctor ( defiring thele Compulſzries ) or by ſome fpccial 
Meſſenger, appointed to make Faith, ( that the Wire: 
were {vo requeſted ) and of the Irvth of this Allcgation; 
the Commillioners muſt cauſe the aforeſaid Proctor, to he 
called again , three times, ypon which if he zppear no; 
clicy muſt pronounce him Contumacious, and in Penalty 
of ſuch his Contempt they mult d«cree the ſaid Wirnelles 
to be compellcd to appear againſt ſuch a day. Then the 
Prottor of the Plaintiff . leſt the days aſſigned in the Cont 
miſſion ſhould be clapſed before the Exccution and certity- 
ing of theſe Letters Compulſaries ) muſt farther zccuſe 
the Contumacy, of the Dc<tendant his Proctor, cc. nd 11 
penalty thereof, he mult delire the day and place ( for tie i 
turther expedition of this Commiſſion ) to be continued, , 
and prorugued until ſich a day end place: Upon which 
the Ccmmiſhoners ( aiter the ſaid Proctor, has been thiee 
f:mescallud as before) do pronounce him Contuimecios 
as 15 Cclired, ind in penalty, &c. they prorovuc the fur- 
ther expedition of the Commiſſion, until ſach a day (ad 
ſuch hours of the day, and ro ſuch a place ) againſt whici, 
the party requeſting this prorogation, belicves it pcſſib th 
for him to pct the ſaid Witnelles ready to appear. Forll F 
This prorogation were not made, and that in penalty of 7Y.. 
Contempt, of the adverſe party his Proctor ; the ſaid Pro (; 
ctor ( the days aſſigned in the Commiſſion being elapſcC 
would not be Contumecious. for not appearing in the pliC 
and on the day, ſo yrorogued, or continved ; whercas 00 
if he appear not at that time ſo prorogued or continue 
he becomes as contumacious, as if all things had been col 
vn the days, and in the place limited in the Commiſſio 
And obſerve that generally, nothing is to be requeſted bf 

theProcto r (at A OTE TatATE;] this Commiſſion Is 2 ue 
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Gs Je nor any thing to be aecreed by the Commiſſioners, except it 
refaid ) | 02, Jone, 10 penalty ot t e Contempt or the 
* to he the Acyclie Party, who ls to be called, Accuſed, and Pro- 
us, and nounced CONtumacious 10 manncr «for. ſaid. . 
he fiat Tt the Proctor of the Adverle Party or hisSubſtitute 
0 give (ore prelents at the time of diſpatching this Commiſſion , 
bc aig I ite Proctor of the Platarift, mult preſent the Commillion, 
ſpccial and the Commiſſioners muſt accept the Execution of ir, 
(rreſs { £04 00 3ll things, 10 like manner, as was even now ſpoke ; 
-2rion; M204 if this Proctor of his Advertzry,or his Lawful Subſtitute, 
" to be M(Exbibicing bis Subſticuticn inWriting under ſome Authen- 
AS nor, MI 4ic41 $41, or publick lnſt:ument, or at the f& of Court, 
Penalty © the Juclge who grents ins Cornmillion ) do appear, the 
irneſſes MV 1061s are to be procuced, and a Prorogation or Con- 
\cn the (Y!i0uence of the Cauſe or Commiſſion to be decreed, ( if 
© Con M197 jolt Cautes, it be requetted by the Party obtaining 
-ortite- We Commiſſion ) and al] aud finguler the prem.Nles, are to 
-ccuſe  1E Giſparched in his prefence, and he is to be Admoniſhed 
-nd in $00 be prefenty at the day aud place ſo Prorogued, and if 
for thefts appears not then, they inay proceed in penalty of 
«ined, {1 Contumacy : And if thete things are ſo done,in the pre- 
which W/fce of the Proftor of the Adyerſe Party, or his Subſticute 
n three} if before (ai; the laid Proctor, or Subſtitute ought to 
+500 proteſt, and dillent, like as che principal Party doth, when 


wo fur. © ewilles are ditpatched in his preſence, of which, in 
. (ard he following number. Now 1: is requiſite we kaow how 
this PruCtor muſt be Subſtituted ; ſecing we ſaid before, 
tiat in every Proxy, or Mandate, given by the Client, 
there is Power given to the Protor, to Subſtitute another in 
isſtead, ſo often as he chanccth to be abſent. Therefore 
the Profors, as well of the Plaintiff, as of the Defendant, 
(if they are not conducted by their Clients to be preſent 
at the Execution of the Commiſſion, ) are wont to Sub; 
ſtitute in their ſtead, one or more Notaries, or Litterate 
Fcrſons, reſiding in thoſe parts, where the Commiſſion is 
to be Executed, to aR and do all thiogs neceſlary ( for 
the ſajd Proctor ) in and about the Expedition of the ſaid 
omniſſion, and what the ſaid Protor may or can do, if 
he were preſent in perſon: And in this Subſtitution, he 
Weht to add, that þe is rcady toT atife and confirm what= 
Tin emer Donn nm OY — wr 
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ſoever his ſaid Subſticure ſhall doin the premiſes ; and this 
Subſtitution ovght to be Sealed with an Authentical Seal, 
and delivered to the Party ſo Subſtituted, with InſtruCtions 
and Interropgatories, requiſit in theſe ceſes ; And hercitisto 
be nored, that if neither the Original Profcor of the Adverſe 
Party, nor the Party himſelf be preſent, at the timeof the 
expedition of the ſaid Commiſſion, but ſome other who pre- 
tends himſelf to be a Subſtitute of the ſaid Proctor, and 
who exhibits a Subſtitution, in thename of the Defendants 
Procter ; it is Very requiſite, that the Proctor of the Plain- 
tiff tzke diligent nhced, that the ſaid Subſtitution be Authen- 
Tick; and Tofhicient, tor otherways aNthings done an the pre- 
Tenee ot Touch 1uppoled or Unlawful Subſti-ute, are void in 


— 


Law and do not prejudice the Delendant, nor advantage 


@— 


ts Plaintilt. 


9. But if acither the Proftor of the Deſendant, nor his 
Subſtitute are preſent, at the time of Executing the afore- 
ſaid Commiſſion , but the principal Party himſelf, (to 
whom perhaps his Procter has fent Interrogatorics, to be 


Adminiſtred to the {ail Witneſſes of his Adverſary ) then 


"2nd 


muſt the ſaid Party, ( uider Proteſtation o£-1ot revoking 
the Proqor alrcacy by him conſtituted in $1zz Cauſe ) dif 
ſent as aho!c, at the production and ſwearing of the Winch 
{es, and then Adminiſter his Interrogatot ies, if he has any 
Tca(ily, cr which arc annexed to the Commiſſion 3 or elle 
he mult dcfire a Term may be afligned him, io Adminiſter 
tic fame : Which Term or Time, the Commillioners d0 
aſngn «ccoruinsg to their Pleaſure, having rclpct to tie 
number of Witneſſes, and the weiphtinets of rhe Cauſe; 
but The Party thus appearing, hacdl nced be cautious how men: 
Lion 1s made of this bis Petition in the Acts of Court ; that 
1s, that it was made under iuch a Protcitation, of not revc- 
king his aforeſaid ProAor ; ncither let him diſſent from any 
Petition of the Adverſary, except under that Proteſtation) 
leſt (as is ſaid above) he ſeem to revoke the Proctor al- 
ready conſtituted by him ; the Witneſſes are to bc Examtr 
ned as before 

10. Now although in every Commiſſion, granted to re 
mote parts, for theExamination of Witneſſes,a certain day Þ 
aligned to the Commiſſioners, for the tranſmitting there 
CEEecaIng) 
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ceedings as above;yet if the Commiſſioners, take not care to 
tranſmit this their proceedings, upon the day afligned them 
for that purpoſe, they cannor, or ( at leaſt are not wont 
to be Excommunicate ; therefore in this caſe, the Proctor, 
who obtains theCommiſlion,(leſt his Term-Probatory ſhould 
be elapſed before the ſaid- proceedings be tranſmitred ) 
may alledge the not tranſmiſſion of ir, to this following 
purpofe, ( Sczl, ) he muſt alledge that his Client, ata con- 
vericnt time and place, took out a Commiſſion ro remote 
parts,iu order to Examin Witneſſes, &c. and that it was du- 
lypcſcared to the Commiſſioners, named therein, and by 
th:m accepted, and diſpatched according to the contents 
kerecf, and that the ſaid Commiſſioners, at leaſt IV. their 
Notary publick, whom they took unto them upon this ac= 
ountztakes nocare to Tranſmic their proceedings thereup- 
n, though duly requeſted thereto, and upon the premilles, 
ec muſt offer himſelf ready to make Faith, and Proof; and 


auſe of Contempt, orto anilwcr Articles relating to their 


lefire the Tudge his decree, to call them to Anſwer 1n a 


ontempt, and alſo dehire that his Term- Probatory may be 
rrorogued, until ſome further convenient day. This Petj- 
on (if the Proftor makes Faith of the Truth of it, ) 
rc Juilze is wont to grant, appointing a competent time, 
$21! for the appearance of the Commiſſioners, as alſo for 
le Prorozation of the Ferm-probatory : Except the Ad- 
'*ic Party deny this Allegation, and do alledge, and take 
20" hi1m to prove the contrary : Who if he make defaulc in 
te Proof thereof, not only thoſe things (ſo requeſted by his 
\vcrſ:ry ) are to be granted, but he is likewiſe to be con- 
enned in Charges for retarding the proceedings, And 
blerve that in theſe accidents, it 1s not required that there 
efull and exaCt Proof, bur the Judges are wont to decree 
e Petition, upon the bare Oath of tite Proctor; ſoas it 
pear by the relation of the Kegiſter, that the Commiſſion 
3 Culy extraQted : And this Oath muſt be taken not de 
tate, (as tothe poſitive Truth of the matter) but de cre. 
tate, (as to the Proctors belief) according to the infor- 
a!on piven him, which he believes to be true, (v:z.) that 
le ſaid Commiſſion has not been preſented, or certified to 
* Judge. Therefore that A IIIAN may avoid 
| 2 this 
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this trouble, let them take car: to fignifie to the Judge (who 
grants this Commiſſion) by their Letters millive, the reaſang 


_= 
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EF = wl [7 
why they could not Tranſmit this Commiilion, on the day , 
aſtigncd for this purpoſe. , 


11. This Commiſſion being Executed the Notary public ; 
who was made choice of, to exhibit, and diſpatch-the ſaid 
Commillion, ought to draw a certain Certificate or publick 
Inſtrument, in the name of the Commiſſioners, and Cire 


-_ _——— —_ .-—— 
ode Bk. ac. of . i. a. A. 
- & ® _ 


mn 0! 
the ſame to the Judge v-ho granteth cl;is Commiſſion ; and iſ , 
31 this Certificate, not oaly the Depofitions of the Witneſs, 


| ( and all things ated an) done by vertve of the ſaid Com- 
't miſſion ) are to be iufcribed or inſerted, but alſo the ſaid : 
4 Letcers Commillional, the Interrogatorics Auminiſtred by x 
\Þ Lie acverſe Party, and the Subſtitutions ( if ary were exti-if y 
h bitcd) are to be annexed to the ſaid Certificate, and then ,1 
| | the Certificate, ovght ſoto be fcalcd with fome Authenticil 


- WM i 
Seal, that It may ncither be looked into, read, or altered 
any particular : But the Notary ought to Subſcribethis Cer-bf 7 
and It 1s Jikewi'o neceflary, that the f:x1d Notary do take e' 


care, tac each Icat of the Depotitions be Subſcrited,nor on-M z, 
ly by the Witneiles, but allo by the Commiſſioners; for | 
have ſcen- it obj:ed ( faith Mr, Ci»ke ) that the Notary 
hath corruptly Tranſcribe(! the Depoli: ions of the (aid Wit 1, 
neſles, and hikewiſe ſometimes the Wii nefſes have ſaid they 
have not depoſed fo as 1s contained in the ſid proceccing 
lo Tranſmitted : Wiich if they ſhould chance i fa, when c, 
tiie Depolitions are ſublcribed in manner a5 aforclaid, ig 4 
may caſily be convinced. 7 
12. You have now kcard how this Commiſhon is to It 
certified, &c. Ani ſecing it is ſaid to be neceflacy for tht 
Notary publick, to take carc to ſubſcribe every Leaf « 
the Depoſitions, it is likewiſe equally neceſſiry for rhe (al 
reaſons, that the Necary Publick Tranſmit the Original Di 
poſitions themſelves; for otherways ( though all ti19g 
were done, in manner as above) yet in the Tranſcribilf 
or Copying of them, theſe Depoſitions are wont 10 & 
Copyed or Tranſmitted corruptly, or at leaſt not ſo i 
actly as they ought. But if the Notary Publick, doth 68 
Tranſmic rhe Original Depoſitions, but Copies, he oe" 


| 
{1 " l 
i ulicate with his Hand and Scal it with his Notaries Sel; 
| 
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totake dilizent heed, that the Originals be kept ſafe in his 
Cuſtody, fo that if any ſcruple ariſe, touching the Truth 
or Fa!ſhood of the proceedings ſo Tranſmitted, it may eaſt- 
ly be d-cided by exliibiring the Originals. And from the 
aforclaid Cauſes, eſpecially to avoid fraud, ( at leaft the 
ſuſpicion of frand ) 1t is very neceſſary that in the Com- 
miſſions for Examining the Witneſſes the Commillioners be 
Admoniſhed, to Tranſmit the Original Acts and Depolit1- 
ons. Which being done, and being Tranſmitted in the Form 
of a publick Initrument as is ſaid above, the Protor who ob- 
tainech the Commiſſion, ( if the Notary publick who dit- 


T. Il, 
£ (who 


reaſons 
the Cay 


pub!ick 
he ſaid 
publick 
| Cire 
13 3nd 
itneſles 


| Coll- patched the ſame is not preſent, ) he may procure any 0- 
ne 140 ther Notary publick, to exhibit this proceeding, upon the 
red by rxmination of the Witneſſes, on behalf of the Scribe or 
cextr@ writer of the Acts of the ſaid Commillioners, &c. And 
16 "I then the Proctors muſt jointly exhibit the ſaid proceedings, 
cuticll ;:75 mon; as they make for their parts, or the Interelt of” 
gs [OT : Yer the Proctor of the Defendant, ( imme- 
* -_ diztely upon the Judge his accepting the ſaid proceedings ) 
—_ muſt proteſt, as to the nullity of all the proceedings, and of 


excepting againſt the ſamezif they make in any thing againſt 


Tel his Client. But the Proctor who obtained this Commiſſion, 
3 "iN may upon the ſame day, deſire publication of the Witneſ- 
gem ſes or may defer publication of them, until he be compel- 
x F 6a led to requeſt it, by the adverſe Party, deſiring a concluſion 
«ding 11 the Cauſe or As preparatory thereto, ( viz.) a Term 


to propound all Ats, &©c. in plenary Cauſes, and to hear 
Sentence, in Summary Cauſes; and inall things elſe it muſt 
be proceeded in, as when the Witneſſes are produced be. 
fore the Judge. 
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SECT: 6. 


Of the Publiſhing of the Atreſts or Depolitions of 
the Witneſſes and the .producing more Wit- 
neſles 3 together with Exceptions, Replicati 
ons, Cc. 


1. How and when the Depoſitions of the Witneſſes are publiſhed 
and how the adverſe Party doth proteſt againſt the ſame. 

2, How and in what caſes the Plaintiff may upon the. ſant 
matter produce Witneſſes after publication, and when he » 

| prohibited ſo to av, 

| . The manner of re: uncing the Term- Probatory and how'it 

orcurs to the other Party. 

4. The manner of corroborating the Plaintiffs Witneſſes, an 
when it may be done. 

5. The manner of Excepting againſt the Witneſſes of the 
Plaintiff, and how many fold theſe Exceptions may bt 
ſaid to be. 

6. By whom th:ſe Exceptions ought to be prven into Cont, 

( Scil.) the Defendant himſelf, and the reaſon for ſu 
prattice. 

7. What remedy the Witneſſes may have, if they are defamt 
by theſe Exceptions, 

8. Of Replications to theſe Exceptions what they are, and 
their manner and form, 

9, Why other and further delays or liverty of Exceptions att 
not permitted except in ſome caſes, And when and i 
moat manner the Deferdant way by way of Duplication, 

W.; Corroborate the Perjons and $,yings of his exceptiie 

'S IWitneſſes. 
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FR 'F the Proctor of the Plaintiff, bclicves that he has ſuffice 
+ T ently proved the intention of his Client, and intends to 
+ produce no more Witneſſes, he muſt requeſt the Judge, 
that he will plcafe to publiſh the Depoſitions of the Wit- 


neſſes, produced on his part, and decree Copies thereol 
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tohis Client : which the Judge 4 accordingly doth. Then t Zudex wiens 
the Defendant if he has any matter to propound which is 9! publi- 
Treaty contrary, he mult dilſent from the publication of ©% partes ce 
Witneſſes, * and proteſt that he 1s not informed what” rely yrs 
2 \/ - — - - 5 er 
TEWineILsalceady producedand Examined, have depo- nm ſint aperi- 
ed,for if he does not ſo dilſent and protelt, and doth after- ene. Alciar. 
ward give ina contrary matter, if the Plaintiff doth object, de teft. Set. de 
that he hath been informed of the Depoſitions of the Wit- ay —_ 
nelſcs, this matter 1s not to be admitted, becauſe it is pre- teff.n, _ 
ſumed, that by propounding this matter, he hath been 1n- /i#. 3. Speeul, 
formed of the Depoſitions of the Witneſſes of his Adver- $**-/atis per 
ſary, and hath thereby loſt the benefit of a contrary de- ons 
fence z whereas on the contrary, if the aforeſaid roteſta- yy _— 
tion be made, then any concluſive and pertinent matter 7: = _ 


may be admitted , though it _be cirectly contrary to the * Ratr biyus 
propolitions z upon Whic the Witneſles were FTOU : roteſtationis 


IE | - x traditur ab Al. 
nd Examined, and whoſe Depoſitions are publiſhed ,;,. ,z; {. SeF#, 


as is aforeſaid : Except the other Party alledge and prove, g teflium re- 
that the Party propounding this matter ( notwithſtanding probatione. fol. 
the aforeſaid proteſtation ) is informed of the Depoſitions 2 57- 57 Wee 
of the Witneſſes : And to prove this he may compel the ſaid Jemb. ubi ſupras 
Proctor of the Defendant, ( or the Defendant himſelf, who Ge 4 w 
propounds this matter, or both of them ) to Swear + that Pn ; 
they are not informed of the Depoſitions of the Witneſſes frmajurame. 
of the Adverſary, either by themſelves or any other: And refttumub. pro- 
the Judge likewiſe ia this controverſie ( if it be requeſted ys jy 
cf him ) is wont to ask the Regiſter, whether he or any I "7 
of his Clarks, writ out any Copies of the Depoſitions of f Lanfranc. de 
the Wirneſles, and ever gave them to the Adverſe Party, teit.dep.n. 40. 
his ProRtor, or Sollicitor : And if the Party propounding Gar. FAVOR 
this contrary matter in the premiſes, can no way be —— 
convinced of having been informed of the Depoſitions as avs dediciſſ 
aforeſaid, then the ſame matter ought not to be rejeR- ?eſtificato vide 
cd. But becauſe ſometimes afcer the aforeſaid Oath is © "+33: T 
taken , and the ſaid matter is admitted, the Party thus 38, 
propounding doth procure Copies of the Witneſſes of his ar 00 
Adverfary, and by this means informs himſelf of the De- »» contrariss 
poſitionsof the ſaid Witneſſes, and upon the ſaid contrary ? #4": 4: 
matter, endeavours to produce Witneſſes. If the Proctor 


of the Plaintiff, doth ſuſpet the Defendent in the premiſfes, . 
[ 4 -NC 
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£27 he may defire the ſaid Oath to be Adminiftred again, at the 
time of Froducing the D.fendants Witneſſes, upon the (aid 
mmTTIfathen it theProctor doth ict purge the premiſſes 
by TIF Ort or if he is convict herein, the ſaid Witnelks 
arctovrreptlcdthoven te fd matter were admitted,and 
a Term Ampned for proving theTame, " 
* Lanf.c.quz- 2. IT the Plaintiff, or Defendant (who when * heey 
niam, n.8. cepts is made Plaintiff) p: oduce WirNeNeT and pe their 
— xe Depotiions publiih-d , and are inſtratt- what the ſai 
per#, n. 11. Depoſitions are, eLif after the ſaid pnblic:tion, and fuch 
Gail. 2.06.81, their information ol mTons7, other witnelles very 
n. 8. necenary on their parts come to their Fnowledee, ( the 
+ — rg matter remaining whole *, chatTs, beſorethoTaole been 
37-Ginn. 42, cluded ) it they are preſent_in Court, tiey may Procuce 
werfic. Aling MEM, 4nd they irc to_ be rectly g, anu avimitted. BUL If 
ſubjungo. Theſe new Witneſſes refule to 4ppcar unTcis they be com- 
omg ht pelled ; the principal Party himfelt, and not his Proctor 
trarium eieque ( for his Proctor, in his geacral Mandate hath no Mandate 
notanturincap, © 40 the Matters following ) mult appear in Court, and 
de Litis con- alledge ther ( without any Ceſign of revoking the Proctor, 
eeftatione, res alrcady by him conſticuted 17. , and O. are Witneſſes 
ee att very ncccil.ry to prove the Contents of the Libel on his 
ze litis cont. Parts a0d that he was trformed that they were ſuch, only 
at. & a mts ſince the publication of the Witneſſts a!rcady produced 0n 
fic eftimatur his part 1 this Canſe, and not before: Ana upon the pre- 
poſtquam ls ſit miſes he ravlt offer bimnſelf realy to mate proof, and thete- 
> 19d ſore deſire thoſe Witneſſes, ſo pret.nt in Cont ( which he 
& (ni falloy ) Net prociuceth ) mziy be received and acmitred, and 
ita intenditur Tat they may bave their Oath Acininiſtred. 19 depoſe faiths 
a Mynſingero in filly upon the contents of the Lilicl, ir 11y given 1000 
Ini. de manda- Comet by Hime Or if the Witnefles { being requeſted to 
ths, Set, Rette Ee voto net ooaie' Me wit ood that A ſe Wit: 
1,2, 33 4;'5-. Prevent } CO NOT COMC, Ge ML a ICCC CAT INC e 
ſaltem a parte Neſles were r:quilied te appr ON inis day 10 this pact, 
Adoris ſed to the cfie& atocciaid. and thithe offired them their Jour- 
aid Ret ſatiſ- oy Charges : Aud apon the premities, 1:2 muſt likewiſe 
lar offer bimſelf ready to make proof, 2nd mult deſire, thit 
theſe Witneſſes may be compclled to appezr upon ſuch 2 
Gay, tO give their Teſtimony, ©c. then the Judge ( unleſs 
the a\lverie Party do alledge, that he is informed that the 
Party deſiring theſe new Witneſles to be admicted, had 
jome 
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ſome ki1owledge or probable notice of them, before the 0» 
ther Wicneſles, already Examined were publiſhed, or that 
the Cauſe in which ſuch admiſſion of the Witneſſes is re 
queſted is of that nature, that they are not to be admitted ) 
ought to admit them, if they be preſent in Court, or elſe 
he ought tro Decree them to þe compelled to appear If they 
:re abſenr, proof being firſt made, by the ſaid Party [ſo 
ceſ:ing them to be admitted, ] that the ſaid Witneſles are 
neceary, and that he knew not they were ſo neceſlary, 
only fince the publication of the former Witneſſes; as alſo 
thet the {aid Witneſſes were requeſted to come, and hac 
lier Charges offered them. Upon which, the other Party 
ciſients from the premiſſes, and proteſteth as to the Nullity 
of the ſaid Proctor or principal Party, and alledgeth thar 
It 1s no concluſive Petition in Law, and therefore ought not 
tobe granted, and that the Publication of the Witnefles, 
already made by the adverſe Party, and the information 
le bath had of what is already depoſed, are Reaſons ſut- 
icient, why the ſaid Petition ought not to be granted, and 
that there 1s great ſuſpicion of Suhornation of Witneſſes, 
referring himſelf to the Law, and the Acts of Court, Now 
in ſome Caſes, it may neceſſarily be concluded, that the 
Panty (who deſires theſe Witneſſes to be thus produced ) 
muſt know before of theſe Witneſſes he now deſires to pro- 
cuce: As in a Teſtamentary Cauſe, when the Witneſſes 
already produced do depoſe that the Party deſiring to pro- 
Cuce theſe Witnelles, was preſent ( at the time of making 
the Will ) rogether with theſe Wirnefſes, whom he pre- 
tenus are but lately come to his knowledge. Likewiſe in a 
Cauſe of defamation, if the firſt Witneſſes do depoſe, that 
the words defamatory, were ſpoke in the preſence of the 
Plaintiff and thoſe Witneſſes, ( whom he deſires to produce 
anew ) and fo in all other the like Caſes; and this pro- 
bable knowledge is ſufficient to hinder the aforeſaid Wit- 
nefies ſo as no new Witneſſes are to be admitted, unleſs that 
Party, ſo deſiring this new production of Witneſſes do by 
his Oath make clear this his knowledge, or the vehement 
preſumption of his knowledge, by Swearing expreſly, tht 
le ſaw not theſe Witneſſes, or did not call to mind, until 


after the other Witneſſes were produced, and their op 
Ition3 
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ſitions publiſhed ) that theſe Witneſſes were ſo preſent. For 
ina Teſtamentary cauſe, it might ſo fall out, (as ſometimes 
it doth) that ſome cf the Witneſles might be in the next 
room, or liſtening through the ſeiling, &c. to hear whatis 
done by the T cſtator, about the condition of his Will: And 
though perhaps the Witneſlts already produced might ſeeor 
know that the ſaid Witnellcs were fo liſtening, yer the Pars 
ty ſoendeavonring to produce new Witneſſes as aforeſaid, 
might not ſ{ce,nor know that they were ſo liſtening. Alſoin 
a Cauſe of Defamation, if the Defamatory words mention- 
ed in the Libel, were uttered in ſome publick place, (5s 
the Church, or Street where People are for the moſt con- 
verſant ) it may often ſo fall out, that the People paſling by 
may hear and note theſe words, and the Witneſſes already 
produced as is aforeſaid, might: likewiſe ſee theſe perſonsſ0 
paſling by, and ſo conſequently might depoſe that they were 
preſent, though the principal Party ( being probably ſtir 
red upto Anger by theſe defamatory words ) might not fee 
theſe Witneſſes: And to theſe may alſo be added, thatif 
theſe words were uttered many Months before before the 
Aftion was begun, the Plaintiff may probably have forgot 
all theWitneſſes that were preſent, though he ſaw them thel, 
and he may now call to mind what Witneſſes were preſet, 
becauſe the Witnefles already produced by him, have depo 
ſed that they were preſent : But the Plaintiff as is ſaid abort, 
ought expreſly to Swear ( if his Adverſary u:ge it upontle 
premiſes, ) becauſe ( 2s waseven now ſaid ) his knowledg Mic 
in the premiſes is preſumed, nJ 

3. Now if the Party who bath a Term-probatory Aſligh 
ed, belicveth (before this Term-prohatory is elapſed) tid 
tie hath proved his intention ſufficiently, he may renounc hr 
this Term-prohatory, and not only deſire the Depoſitiol 
of the Witnefles to be publiſhed, but alſo he may deſire 
Term may be Aſſigned to hear Sentence in Summary Cat 
ſes, and to propouad all Ads, &c. in Plenary Cauſes I 
ſpectively, and ger a concluſion in the Cauſe, if nothing9 
propounded by his Adverſary : Though it is otherways; 
your Adverſary in that time ( fo Aſſigned for your Fer 
Probatory ) or on any other day, before you renounce U 


Ferm-Probatory, do accept this your Term-Probatory) 
. anc 
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and does proteſt to uſe the ſame, for in this Caſe, though 
the Party who had this Term- Probatory Aſſigned him, may 
requeſt publication of the Witnefſes by him produced, yet 
he cannot whilſt this Term depends, ( which is common 


f to both Parties ) obtain an Aſſignation to hear Sentence, f "/. 


or topropound all Acts, &s. in prejudice of his Adverſary, Boner. þ 


who,requires the ſame right ( by accepting the Term-Pro- ,,- 


Inf, a 
Jed: 


See. fiqus 7! a» 
3» Lan. 


batory of his Adverſary) as if the Term had been appoint- 7 dilation.n.s. 


ed abſolutely to him, ro prove any matter, and were yet 
in dependance; and admit that Party, who ( as 1s afore- 
ſaid) did proteſt to uſe the Term-Probatory of his Adver- 
ſary, do propound, or prove nothing at zl] during the ſaid 
Term, yet may he after it is elapſed, propound and prove 
any matter whatever. But enquire, whether the ſaid Party 
lhindring his Adverſary by his ſaid proteſtation, may not 
ver; Ceſervedly be condemned in Charges: fer retarding the 
proceedings : I think he ought (ſaith Mr. Clarke) if he 
proves nothing, 


4. The Plaintiff alſo ma ound any corroborative 
zl es already Produced_) in 


to the nt, to prove his 
exceptions, and ſo he may uſe the Term * of his Adverſary * Lanfr: 
(a$is aid above, ) and may confirm the Perſons or Depoſi- #774: 
tons of his Probatory Witneſſes ; or he may defer it, un- 

tilthe Term ( Aſſigned to the Defendant to prove his ex- 


ceptions ) beelapſed : And then if. he ciſſents from the pub- » 
Iication of his Adverſaries Witneſſes, and proteſteth that he * 
s not informed of their Depolitions, &c. he may propound * 


d MIITEr 


corroboratin as well the D:poſitions , as the 
ct16115 of his Witneſſes, and obtain a Term-Probatory, 1n_ 
IIder to the proof it. Likewiſe, 1t the Flaintiff has pro- 


UiceTtWoor more Witneſſes to prove his Libel; and after- 


wards the Defendant, by way of exception doth blaſt or 
acommode the ſaid Witneſſes, or ſome of them at leaſt, ſo 
hat there are not two left, which are of Credit, and do 
cord in their Depoſitions : Then if theſe Witneſſes are 
lefamed by ſuch Exceptions, whereas it doth not appear, 
git: Party producing them had any knowledge or ſuſ- 
ton of their being ſuch Perſons, ſeeing all men are pre- 


med honeft, until the contrary appear ) the ſaid _ 
Ear whole? 
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whoſe Witneſſ:s are defamed, may either Corroborate his 
former Witneſſ-s, or he may produce any other Witneſſes 
wharfoerer [directly ] upon his Libel, aSif none had been al- 
+ Linfranc, 4 TEady produced. For tneLaws Tay, thac two Witnſles do 
zef. dep.n, 259make ſufficient proof; + and therefore the Plaintiff by pro- 
& ſeq. ducing two Witneſſs, may probably make them ſerve. 
5. We come now is the Manner and Method obſeqretl 
in excepting or tcproving Wirneſles ; and this is done ct- 
#*Atciat.deteF. ther againſt their Depoſitions or Perſons, and may be done 
—— "4 * either beſorc or aftcr the Dg l L es are 
Sell "4g vbliſhed. 1 heſc ſort of Exceptions, ſcem to me to be thoſe 
which were called Peremptory Exceptions in the foregoing 
diviſion ; nnder theſe are alfo comprehended Replicati- 
(a) He exceptz. ONS, ©. in this place is fpolte of the Exceptions, (4) urged 
enes ſumuniuy againſt the Witneſſes of the Plaintiff, and this 1s done 
2 crrcumſlantia two ways, in general, :n% 1n ſpecial. 1. In general : As 
<a> wart when the Defendant hath no particular Exceptions to pro- 
2 forma exe. Pound 1n Writing to hinder the concluſion 1 the Cauſe, 
minatims d2 Or he may by word (6) of Mouth; to be inſerted into the 
quitus Wejemb, Court Acts, except againſt the Witneſles, produced on his 
Ons, Adverſaries pnit, that they are various, wavering in ther 
Gecal. Sf 4 Depoſitions (c) ſingvlar and diſagreeing, contarying and 
in princip.c.quo} FEPUugning one znother 1n their Sayings and Depoſitions; 
ries. n. 9, 12. | that they arc intimate Friends to the Party producing them, 
(b) Lanfran. F and Enemies (4) to the Party againſt whom they are' pro- 
> omapwe duced ; that they are affeCtionate, partia!, and as It were 
wodum excep. | CONcerned upon the account the Party for whom they are 
#zonis ſuficie Pproduced ; of an ill Fame , Vicious, Poor, Indigent and 
verb) coram j4 of Conſanguinity, or Aﬀinity, or Dumeſticks, and kept 
©) aurgree] within the Family of the ſaid Party producing them : 
#6 ſneulari And are clothed; and receive -a ſtipend by the ſaid Par- 
gicitur Lanjj,\ ©Y, 2nd laſtly, ſuch to whom no Credit 1s to be given : 
gete.n.:20. EWhich Allegation the Parcy ſo accepting, muſt put, and 
33: per to?. Gefire to be ad itted : Then the other Party muſt proteſt; 
{d) Que Couſs that the faid Allevatiop ſo made by IV. are falſe, and mult 
repel/nt teſlem : Kh , . . 
2 teftimonis, ca. Proteſt of the Generality, undue Specification, the Inepti- 
proſe rra2utur tude, the Nullity and the Inconcludency of theſe Excepti- 
# Lan. ubi ſu- ONS, and alledge, that the ſame ought not to be admitted» 
fra a mmeT! and therefore deſire they may be rejefted : And all things 
$4-a4 87-55 being ſo done, by the Party excepting, and by the _ 
art 
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Party diſſenting ; the Judge doth admit theſe Exceptions, 
ſo far 4s by Law they are to be admitced, and then if it is 
requeited of the Proctor of the Adverſe Party, the Judge 
is wont to Aſſign theſParty propounding theſe Exceptions, 
a Term-Probatory, to prove theſe Exccptions, and alſo a 

rm to ſpecific theſe general Exceptions ; if it may allo 

Ty praciiled ) for the princi- 
pal Party co anſwer to theſe general Exceptions, at leaſt 
if the Proctor propounding them, take his Oath that he 
belicves, he may be relieved in any part of them, by the 
anſwer of the principal Party or the Adverſary himfelt ; 
But if the Plaintiff believe, that the Defendant has pro- 
pounded theſe general Exceptions, with an intent, un- 
juſtly to deferr the Suit, and ro hinder a concluſion in 
the Cauſe, he may _( before theſe Exceptions are admitted ) 
deſire that the Oath of Calumny may be Adminſtred to the 
Defendant fo excepting : In the preſence of the laintft AV. 
woo Giſſents ( from the Party excepting, and rcqueſting 
the Anſwer of the Plaintiff to his Exceptions ) and pro- 
teſts of the Nullity of ſuch Allegation, and of taking his 
Oath, to obſerve on his part, all and ſingular the Heads, 
contained in the Oath of Calumny, and deliring, that the 
{aid Oath of Calumny may be taken by the Adverſe Party. 
And if the ſaid Defendant or Party excepting do refule, or 
at lcaſt do not take the ſaid Oath, then the Judge ought 
not to admir,but reje this Allegation f exprelly, or tacitly, + 7 ,vF. + te83 
procceding to a Concluſion in the Cauſe, or ſome other dp. n.43. SeF, 
Act, contrary to this admiſſion of the Matter, if it be re- Quero num> 
qucſted z and if theſe general Exceptions are admitted, fxi4p# pub. 
; . pn” icatas atteF. 
and a Term- Probatory is given ; though the Party pro- exced. dark 
pounding theſe general Exceptions, do afterward, ( either poſfint contra 
whilſt the Term-probatory aforeſaid depends, or after it perſonas teſtis 
i5clapſed ) propound more ſpecial Exceptions, or declara- *"/- fi juravit 
tlons of theſe gencral Exceptions, yet a new Term-Proba- ſeo — 
Lory is not to be given, as is ſaid afterward, when we ſhew ,,,{; purs ex- 
what the Term to propound all Acts is. But here It 1s to be cipiens opponit 
noted, that ſo ofien as any Matter or Allegation Is given contra perſonas * 
in, the Proctor of the Adverſe Party, if he cannot take the **7+ *empore 
Oath of Calumay 2s above; yet he may take this follow- fla —— 
ing Oath ( Scil. ) that in propounding this Matter or Al- 
_ ————Teation 
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legation, he doth it not out of a malicious Mind nor upjuſtly 
ST the Suit ; and that he believes his Client can prove 
che ſame; Which Oath if heTakes, the ſaid matter is to 
beadmitted,ſo as it be otherways concluding. 2. Exceptions 
in ſpecial, are thoſe which are propounded in Writing con- 
training the Cauſes, why a Witneſs 1s not a fir mans 
* Lanf. ub ſu- becauſe he is infamous * ſpecifying how, and from what 
pra. n. 46. I Cafe this infamy ariſerh ; or that he is Vicious, an Adulte- 
men objetum ; 
rer, or Perjured in 1ome 


aule, Or_10INe Part Of his De- 
Ti. n. 45s poltrion; ipecitying as above, the Manner, Form, and T ime 


debet (pcifica* =o: 


-ofTach Pe: jury. Then thele exceptions being admitted, 
they are to de repeated, and the principal Party 15DecreedTo 
HeCired to anſwer thereto,and Witneſſes are to be produced 
ro provethe [amc,or cilc aCommiſſion 1s to be Decreed unto 
remote parts as before, in order thereto: And note like- 
wiſe, that before the Admiſſion of theſe ſpecial Exceptions, 
the Adverſc Party may requeſt, from the Party propound- 
ing them, either the Oath of Calumny, or the Oath even 
now mentioned. 

6. Now ſceing the good name, and fame of any Perſon, 
is much more damaited in a publick Court, and by wri- 
Ling obj-Cting their Crimes, thin out of Court by word of 
mouth only, ſceing Letters writare permanent, and net ſo 
apt to eſcape Peoples Memory 3 and although the Party 
propounding theſe Excoptions, ought ( as is daily pratticed, 
if it be requeſted by the Adverſe Party ) to take the Oath, 
that he propounds not the fame out of a Malicious Mind, 
or uvjuſtly to defer the Suit, and that he believes he can 
prove the ſame, as before : Yet when the Parties in Suit 
have a bad-Cauſe, and deſire to protradt the Suit, and a- 
void not only the Oath aforeſaid, but alſo all Actions which 
may be commenced againſ them, by reaſon of their pro- 
pounding theſe famous Libels, they procure ſome poor 
Vagabonds, or objz<& Wretches, ( who have no certain 
Habitations ) by vertue, of a ſpecial Proxy, made to this 
ſole purpoſe, to propound theſe Exceptions, againſt the 
Witneſles of the Adverſary , who are perhaps, Per- 
ſons of great Credit, and good Fame, and altogether un- 
known to the Party , who propounds theſe Exceptions ; 
From which ſpecial Proctor , neither the aforeſaid Oath 
Can 
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can be required, nor can it be taken by him, ( with a ſafe 
Conſcience at leaſt ) becauſe he knew not the Witneſles ; 
neither have theſe ſaid Wirneſſes, any Action of defamation 
2eainſt this ſpecial ProCtor, becauſe he cannot pay Charges 
or hath no certain Habitation : Therefore to remedy this, 
the.office of the Judge is to be implored in theſe Caſes, by 
the Proctor, againſt whom the ſaid Exceptions are propoun- 
ded to deny Audience to the ſaid ſpecial Proctor, and forthe 
Cauſes aforeſaid, to reject the ſaid Exceptions, unleſs ſome 
ſubſtantial and convenient Perſon, or the Party himſelf (who 
isin Suit) come inſtructed in the ſaid Cauſe ; from which 
Party, not only the ſaid Oath, ( that he propounds not 
theſe Exceptions, with intcnt unjuſtly go defer the Suit ) 
may be requeſted ; butalſoan ACtion of defamation, may 
be inſtituted againſt him, if he fails in the proof of theſe 
Fceptions ſo given in by him. But whether or no, for the 
rejeing the ſaid Excepitons, ( ſo given in as abovez by 
the ſpecial Proftor ) there 1s not given to the Party pro- 
pounding thoſe Exceptions, a juſt Cauſe of Appeal, enquire 
rſon, Nof the Learned. I have often ſeen ( faith Mr. Clarke ) the 
wri- Jad Exceptions, rejected, when they were ſo offered, by a 
d of Fipecial Proftor ; but I never ſaw any Appeal interpoſed, ups» 
t ſo Fon ſuch rejection. 
arty | 7. Thar the Wirnefſes may commence Suit, againſt the 
ced, Farty propounding and giving in theſe defamatory AQtions 
ith, Js what Mr. Clarke hath even now been ſpeaking, and is not 
10d, Jdoubted : The particular form of proceeding upon ſuch de» 
can Wamation, will be diſcours'd afterward. 
Suit I 8. To theſe Exceptions of the Defendant, againſt the 
d a- FPlaintiff, his Probatory Witneſs, ſucceeds next the Plaintiff 
hich Fs Reply, againſt the Defendants exceptive Witneſles ; 
pro- {Now though the Plaintiff bas produced Witneſſes, to Corro- 
20or FPorate the Sayings and Depoſitions of his Probatory Wit- 
rain Meſles and has got their Depoſitions publiſhed, yet may he 
this Ft any time, before the Canſe is concluded, propound Ex- 
the FEeptions, as well againſt the Sayings, as the Perſons of the 
Per- Ftendants exceptive, or reprobatory Witneſſes, ( not- 
un- Fithſtanding that the Defendant has got the Depoſitions of 
Ons; Fs faid Witneſſes publiſhed ) and may obtain a Term to 
gow prove theſe his Replies,againſt the ſaid exceptive Wirneſfſes z 
wit 
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With limitation, thar he cannot Reply or Except azain{t the 
{aid Reprobatory Witnetles Depoſitions, unleſs he add in 
IS ply; that they were Tubofned, and corrupted tg 


depole to, as they have ccpolrd in thor Depolitions, is 


contained { which words ot their Depoſitions, ought to be 
Terre word by word; for-if this Quatity of thee th. 
ornation 15 not added, that Aſſezation is Circaly contrary 
7o the Depolitions of the ſaid Witneſſes and ought not to 


U ornerways, 11 the Detendant in the 


aforeſaid Exceptions doth alledpge in general, that ſuch a 
Witneſs of the Plaintiff, diTcommit Advſecry with fach a 
Foman, named in the Exceptions, ny certain time being 
expreſſed ; or perhaps ( as is ſon:ctimes alledged ) in ſuch 
vears, ( reciting diverſe years) c: in ſoine one of them; 
and the Witneſles of the ſaid Defendant do depoſe, that the 
faid Witnels of the Plaintiff, in ſuch a year, or ſuch a day 
or month of the ſaid year, committed Adultery or was 
taken in Adultery with ſuch a Woman; in this Ceaſe, tie 
Plaintiff m4 er the Depoſitions of the 

the {aid D<cfcndant are publiſhed | 

ry, "ject Perjury to the {aid Witneſſes of the Defcn- 
Tint, not 15 he bound to alledge the corruption of the laid 
Witneiles ; becavſe in this Caſe, the Plaintiff ( before 
publicatious of the Witneſſes ) could not foreſce how to 
purge the Innocence of his Probatory Witneſſes, from: foci 
a Crime objected, by reaſon of fuch gerucrality, of the a 
foreſaid Allegation. But obſerve 2iſo, that the Nefcngait 


may deſire, that the Plaintiff ( who propounds, and al 
Ted 


eth this corruption of the Witnellgs ) do Swear, that 
he Eievetie can prove the Subornatzon aforeſaid, or. 
therways the 1aid Replies or Exceptions againſt the Depo 


ſitions of_the Witneſſes of the Defendant, are not to be ad: 

unleſs 1n the Caſe above mentioned in this number: 
But let us admit this 'Iath to be taken, as to the corruption 
of the Witneſſes, and that the Party alledging the ſme, do 
not prove the corruption of the Witneſſes as is ailedged, 
bur doth prove directly, that the ſaid Witneſſes have de- 
poſed falſly, and are Perjured, whether or no in this Caſe, 
ought the Plaintiff to ſuffer the Law, not having proved the 


Subornation alſo as he alledged ? I think not(ſaithMr.C/arke) 
becauſe 
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becauſe a falfity in their Depoſitions beiag provec;, a cor: up- 
tion may eaſily be preſumed : At leaſt 1 bave xaown it ſo 
adjudged. We need not trouble you again, rotell you what 
a Replication is, ſeeing ar the ſame inſtant, when we de- 
fine, and ſhew what an Exception 1s, we alſo ſhew what a 
Replication, &c. 15. 
9. Now if the Plaintiff produce Witneſſes to prove his 
Libel, the Defendant may except againſt the De-poſitions, 
as well as the Perſons, of the ſaid Wirnelles of che Plaintiff, 
and theſe Witneſſes of the Defendant, are called reproba- 
tory Witneſſes, or Witneſſes reproving the Probatory Wit- 
neſſes; againſt theſe reprobatory Wirnelles, the Plaintiff 
may alſo except by way of Replication, and that both a- 
zainſt their Perſons and Depoſitions ; and theſe Witneſſes 
are called Witneſſes reproving the rcprobatory Witnclles 
of the Defendant, produced againſt the Plaintilf his Pro- 
batory + Witneſſes. If the Plaintiff hath not Corroborated T Lanfedeteſt} 
the Sayings and Perſons of his Corroboratory Witneſles, "49: &*: 
whether produced by him, in the firſt or ſecond place, he 
may ( with the ſaid Exceptions, which he gives in againſt 
the Nefendants reprobatory. Witneſſes, or immediately 
after the ſaid Exceptions are ſo given in ) Corroborate the 
Sayings and Perſons of his Probatory Witnefles ; But the 
Defendant is forbid to except againſt theſe reprobatory 
Witneſſes produced by the Plaintiff: Which ſort of practice 
Is prohibited by that general Rule, eſtes, O& in hos 
ed non datur ultrs. * Yet the Defendant may Corroborate * nehjſce pros 


K Sayings and Depoſitions of the Witneſſes, produced on du7imibus,ple- 
his part, upo  xeepriooror-reproof; piven in by him, =7aBater 2 | 
pain nelſes of the Plaintiff, To as Tie <*franc ubt ſur 
F . © pra, n.qg9. fiat 

01t, before the publication of the DepolitionsSof the W it- ;2,, yrrag; pars 
Lint — 7 —_— — b 
names proavced by the Plaintifl, upon his Replies to The produceret reftes 
Defendants Exceptions aforeſaid ; Ne Garth Mr. Clarke) probatoraos, tune 
I hive ſeen 1t ſo prattiſed.” And though Alciarns in T. de — FE 
teſt. 5. de teſtium publicatione ; Weſemb. in i. x aereſt.n. 5. es Matins, 
913. Lanfranc. de teſt. dep. n.40. ſeemall of them to con- 


-£ clude that four delays are not permitted, without ſome 


ſpecial Solemanity, or Favour of the Law, yet Lanfranc at 
the Fortieth Number of the ſaidChapter hath theſe words af- 


terwards z ( Scil.) non Intelligo tamen de dilatione in preſents 
K materia, 


a 1 EEE. oe: Be oor eo ine =. 2 
Wl PE, oy Bo "WR" Sn "LO —— 
_- » _ ae. rm re nn OO OO—es : 


HDD 5 Hrs E201 Ort 
AADIC Hed 


The Prattice of the PART. III. 


| 
\ 
\ 


+ Dehiſce la- 
$115 videas a» 
pud Myns. Inft. 
Tit. de Excep- 
tiontbas (F Re- 
plic, per tot. 


quart 's | ; 
Mynſinger and others aihcm ( Serl. ) that the Parites may 


tual Exceptions, even until a 
ty ninth Number afore quoted, Lanfranc ſpeaks fully to the 


. . « \ 
materia, prout verbum ſonat, ſed pro examinatione ; licet quod 
trina examinatio concedatur ſine aliqua cauſe cognitione, & 
So that he ſeems not to contradict by this, what 


exccpt again cach other in thcſe peremptory and perpe- 
:adruplication. At the For- 


matter, when he ſays that if both Parties produce Probato- 


ry Wiinciles, ( that is, ſuch as arc intended, only to prove 
the matter they give in to Court, and not to reprove the 


Witneſſes of their Adverſary ) then each Party, is permit- 
ted tohavethree delays. Which is thus ; the PlaintifF hath 
one, to prove his Libel or firſt Matter, the Defendant a 
time to gecept. ThePlaintiff another for his Reply to thoſe 
Exceptions; the Defendant another time for his Duplica- 
tion or duuble Plea ; the Plaintiff another for his Triplica- 
tion, and then the Defendant another time for Quadru- 
plication T. 


LECT 5: 


Of another ſort of proof which is made by ln: 
ſtruments, 


T. What Inſtruments are. 

z. How many fold Inſtruments may be ſaid to be. 

When they may be exhibited. 

The manner of exhibiting theſe Inſtruments. - 

The proteſiation of the Proftor of the Adverſe Party, at 
the time of exhibiting theſe Inſtruments. 

The manner of gettias a Term Aſſigned to propound al 
Acts, &C. in orde; to a concluſion. 


3. 
4. 
Es 
6G, 


Aving ſhewn above, the order and manner of proot 
; tobe made viva voce, order requires we come next 
to ſhew the order and manner of proof, to bemade mortus 
voce, which is done by Inſtruments : And theſe are ſaid to 


be writings made upon Matters or Things ta be done #: 
mon 


elt 


Pu 


P 
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mongſt men. - More ſtriQtiy taken, tiey are Tabives ur W11- 
tings whereby we make known , or prove our intenticn 
before the Judge. More l:rgely taken, they are faid to 
| comprehend all thoſe things wherewith the Cauſe is Inſti- 
rpe- || cated or Conſtrued, F in which ſignification, Witneſies are + ymnmiy gif. 
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For- | a!ſo contained. putati. 17, 
0 the Theſe 1. te 2. 
bato- 2. Inſtruments are for the moſt part, two fold, ( Sci, | Inif, 

rove || <ither publick or private. Aiciat cul tis 
e the f. 153. Weſeme 
'Tmit- \ 1. An Inſtroment drawn under ?.7.e fide Inf; 
T hath the band of a Notary Publick , or ”: ” Ferrar. in 
lant a other Publick Perſon, cither in, or Ay" 2 ey 
} thoſe | Our of Court. verb, exhibert, 


plics- 2. That which is Sealed with | } 
plica- 'fome Publick or Authentick $251 
zadry- £| Publick * Inſtruments | ( though writ by a private ) as-of * Weſemb. ub 


arethoſe which are , a Prince, City, Univerſity, or Col pra —- f1 
. | loo: C4 ff. conſt *To ; 
made by publick ! ledge -"& 29-innite | 


Perſons. And of, 9g. All Writi-gs whatlo: ver (tho? p.,,. ;, ,,me | 

theſe there are ma- | private ) which are exemplified X prod. Inſtrum. g! 

ny ſorts, five of | by the Authoricy of the Jucge or 42 verb. exhi= þ 

/ lo- which arecommon- | Magiſtrate. rk + 1 
7 __ _ - }- ja, A N. Os 

ly obſerved. 4- All ſuch Wriirgs 2s are raren a | 


! OUT of publick Regiſtries, (Fc. Or #5; ſupra fal. 


' thoſe made at the publick Act. I 55. = | 
| 5. Thoſe Writings whichare ſub- +> 
ſcribed by the Perſon and Wirneſ- , 
ſes. And this is publick as to its \þ 
LEAR. {} 


Private Inſtruments £ Accounts. id 
1d al are ſuch asare made | Private Inventories or Rezpiſters. 
without any $S0-s Private Letters, betwixt one 
lemnity, and they |Friend and another, one Tradeſ- 
prook | are cither. man and other. 
next 


1ortud 2. Theſe Inſtruments may be exhibited both before, and 7 —_ a: 
nt. eat 1NCs 


id to alter publication of the Witnelles, before It be concladed c.; Prue 
ne 3- | Mthe Ciale bor after it is concluded 10 the Cauſe "They jive -x1ib. fol. 


one yn. ' K 2 Are 54, 
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are not to be exhibited nnleſs ſome new matter ariſe, which 
hath dependance vpon the former. 

4. The Proctor who exhibits theſe Inſtruments, muſt ac- 
quaint the Judge, that as a further ſupply of the proof of 
his Libel, or other Matter or Allegation, &c. he doth ex- 


dit certain Indentures, or ſuch a writing, beginning thus 
mention The nrit line or the ſaid writing ) and 
enting thus, | acre he mult mention four or {ix words at 


ri5cend of the ſame 5 and_alſedge That theſe Exhibits are 


Subſcribed and Sealed with the Hands and Seals mentioned 
—1 the Tame ,, and _that they were given and delivered by 


the Perfon or Perſons therein named, as their own proper 
AT: AndTurther, that theTomtents thereof are true, amd 


were acted and done, as i5 rherern contained : Which Att: 
23Ton Caving To made or put Jointly and ſeverally) he 


muſt defire may be admitted, and that Right and Juſtice 
may be Adminiſtred to him and his Client. Which being ad- 
mitted by the Judge, and repeated in full force, by the Par- 
ty propounding the ſame, and the Judge the ProCtor exhi- 
biting the ſaid Inſtruments, ought to Swear that he hath 
faithfully put this Aliegation and the Exhibits ; and then 
deſire the Proctor of the Adverfe Party, to Swear to make 
a faithful Anwer to the ſame againſt the next Court day. 
But if the ſaid Exhibits are ſome private Writings, ſo that 
the Proctor exhibiting them doth not believe, he can 
be relieved by the Anſwers of the Proftor of the Adverſe 
Party, then he muſt defirethe Anſwers of the principal Par- 
ty himſelf, as in other Cauſes. But obſerve,. that if riſe 
Exhibits or Inſtruments are Scaled with ſome authentical 
Seal, (to wit the great Seal of England, or of ſome Biſhop 


or Eccleſiaſtical Judge) then the Anſwers of the Proctor of 


the Adverſe Party are rather to be required ; becauſe in 
theſe Caſes he may be better inſtrufted, ( what to betievc 
as to the ſaid Seals) than his Client. If the Plaintiff or 
Defendant has ſome old Manuſcripts, or Books; whrcithe 


delires to exhibit as necelſary Proofs on his part : He muſt 
{ay that he doth Fxhibir ce maſcripts or Books 
beginning and fo ending as above ; and alledge that they 
are old, and have been faithfully kept, in the Cuſtody of 


{ſuch one, ( v2. ſome publick Office or Perſon ; )) and __ 
they 


- 
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they are ſuch, to which great Credit is wont to be given, 
as well in as «u: of Court. Which Allegation being pro- 
pounded, admitted and repeated as before, he ought to 
take his Oath, &c. and deſire the Oath to be taken, by 
the Proftor of the Adverſe Party to anſwer as above, or 
he may deſire for the principal Party as above. And ob- 
ſerve that if the aforeſaid Manuſcripts or Books, are long, 


ſo that Me Regiſters cannot get them Copied without 


great Charges, then the Proctor muſt _take care to get a 


true Copy Cor Tuch a part of the Manuſcript, as makes _ 
for his Frentiomamet Purpoſe) to be writ out of 1c, and 


then exhibit them as above, adding that words Cand 
eſpecially ſuch a Clauſe or ſuch Words, in ſuch a Line 
of the Inſtrument, or in ſuch a Leaf of the Book or Ex- 
hibir, together with a Copy of the ſaid Clauſes or Words.) 
And he muſt deſire that the ſaid Clauſes or Words ſo writ 
out, may be Examined with the Originals, and Collated, 
and that ſuch Collation being made by the Regiſter, ( of 
the Clauſes or ſentences aforeſaid , with the Originals ) 
the ſaid Originals may be re-delivered, and as much Faith 
may be given to the Copies Collated, and to the Regiſters, 
as tothe Originals themſelves : Which Petition, the Judge 
Decrees ; yet the Party exhibiting the Premiſſes, (to the 
end that the Proctor of the Adverſe Party, or the Party 
himſelf may ſee theſe Exhibits, and ſo inform themſelves, 


wiat they believe or can anſwer ) ought to leaye theſe Q- 


121021 Exhibits in_the Cuſtody of the Regiſter, until the 


Proctor of the Adverſe Party,or the Party himſelf five their 


anlwer : And in this Cale the Party exhibiting the Premilles, 
ou2htonly to pay the Regiſter for Regiſtring that Clauſe, 
which he took out of the Indentures or Exhibits :_For it 
Isto be noted, that no Exhibits, (whereof mention is made 


mrmnTACs) ought to be Te: delivered _to_the Party exhibt- 
ting them,” unleſs the ſame be Regiltred to perpetual Memo- 


7. Therefore Tet the Proctor who Exhibits the Premiſſes, 
Ike care that he requeſts the Judge, to Decree the ſaid Ex- 
hibits to be re-delivered, after they are Regiſtred ; for 0- 
therways without the decree of the Judge, the Regziſter 
ought not, nor is he bound to re-deliver the ſaid Exhibits, 
tho? they be Regiſtred: 

RN 3 5- At 
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5. Ar the time of Exhibitioa of theſe Inſtruments ; ; the 
Proctor of the other Party, muſt ſay that he doth diſſent 
from che Exhibition of theſe pretended Exhibits, and proteſt 
as -oche Nullicy and Inſufficiency of the ſaid Exhibits, and 
aliedge that the ſaid Exhibits are private Writings, and [n- 
au.hcatical, and ſuch to which no Credit ovght to be given, 
and therefore he muſt defire they may be rejected ; but if 
any inſtrument be exhibited under the King's Scal, itT3 not 
ſafe for the Proctor ſo to deny it, or proteſt that it 1s a 
privare Seal as above. And obſerve, that if (at the time 
of Exhibition of theſe Inſtruments ) the Proctor thus pro- 
teſting, can inform himſelf eithec by inſpecting rlicm, or 
any 0iner way, that the ſame do make in the ]caſt for hi; 
Client, the ſaid ProGfor ovent then to ſay, that he zc- 
cents nee Extmts, and the Exibition of them, in 25 
mucenaThey mak : on his parc, bur he. Lays dif- 
enc and protclrt 377 em, as above. Nay It 15 but es- 
Peaenr that The Prodtor of the Adverſe Party, do accep! 
theſe Exhibits of his Adverſary, and the Exhibition of them, 
though he is altogether jpnorant, whether they make for hi; 
Client or not : For if it ſhovld fo fall our, that they ſhould 
make for his Client in any reſpect, and he not having ac- 
ccpted them, but on the contrary having alledged that they 
arc ſuch, to which no Credit onght to be given, and having 
denied the truth of them ; the Party exhibiting theſe Inſtru- 
ments, may ſubdu& them atIny time, before they he acce- 
pted,which Fo could not aont 7 Fad Þec cpted Þy his 
tercfore Mr. Clarke concludes, that ſuc 
accepting of the Inſtruments is very profitable, and ought 


\ NO by atiy mcans to be omitted. And therefore this may 


— 


{uflice to have ſaid of proofs. 

6. Now if the Dcfendant like a ſubterfuge, endeavours 
by delays to defer the Cauſe, ( which is a thing frequent- 
ty done by D:fendants) and will not propound his defen- 
ive matters all zt orice, but now one, now another, ( viz. ) 
now his Except: ions, and then his matter of Defence z whict 
delays, the Proctor of the Plaintiff may avoid , and pic- 
vent thus: So foon 2s the Defendant has given in one mat- 
cer, and hi Term-Prohatory 1s elapſed : 


Term-Probatory doth depend, or when 1t 15 fo cop 
ot 


Or whilft this 


69 man as ww©£©*« [ c_ ew mc. oo om Ia Ad ame 


, IM 


S; the 
diſſent 
proteſt 
'S, and 
1nd [n- 
given, 
but if 
"T5 not 
It 154 
2 time 
$ Pro- 
"mM, Or 
for bi; 
118 2c- 
in 25 
1s dif: 
ut Ex» 
accep! 
them, 
for h1 
thould 
Ng ac- 
t the! 
laving 
nſtru- 
— 
 ACCE- 


by his 
Na 
ought 
; May 


VOurs 
uent- 
cfen- 
Vit.) 
winch 


3 24 L411 


"mo A "od Ar 
PART. III. Eccleſiaſtical Courts. 


doth afterward give in another matter ; the Proctor of the 
Plaintiff muſt alledge to the Judge, that V. the Defendant 
hath prepounded a certain matter, and has had a Term- 
Probacory Afſigned him to prove the ſame, which is clap- 
ſed, and that now he gtvcs in another matter, to protr 
the Sut : Wherefore that thele Suites may be brought to a 
conc!uſion, he muſt deſire, that the Judge will Aſlign the ſaid 
D.f:ndant a competent Term To propound all Acts, which © 
contin Tacn atict, ( viz. J two or three Court days next = 
following, accordinz to the Quality and Weightineſs of the 
Cauſe z which requeſt the judge grants. And if on ther 
day ſo Aſſigned or before, the D-fendant doth not propeund 
all his defenſive Pleas, he cannot alledge + or propound any f D- hac ma- 
thing afterwards, nor ask a Ierm-Probatory upon them, 47114 Lan, 
at lcaſtas ro Witneſſes, unleſs ſome emergent Cauſz {all out, A — 
betwixt the day wherein this Aſſignment was made, to pro- rh 
pound all Ats, &c. and the day which was ſo Aſſigned for u% darus e 
this purpoſe : Thar is, unleſs the Plaintiff give in ſome Alcl- 7e-minus per 
zation of Defence,or exceptive Matter againſt the Witneſſes /4cem ad pro- 
of his Adverſary,or becauſethis Term(ſoAſlignedtopropound —_— pe” 
all Acts ) depending, the Cauſe by the mutual conſent of the ;o;minum” wn 
Partics,doth ſtand an Arbitration as it were, or becauſe ſome prſſunt produ- 
other neczſſary Defence, came to the knowledge of theParty, © 4? 112970 ju- 
aftcrthe day Aſſigned to propound all Acts was elapſed ; for — ws . 
th:n in theſe or the like Caſes, it is Lawful for the Deten- Os As 
dant to Reply, * and propound a contrary matter, not= & producens 
withſtanding the ſaid Ailignation to propound all Afts, &c. nn fuerit in 
In like manner alfo the Plaintiff hath propounded one mat- "*:/igentiadu- 
ter.and the Term being elapſed which is Aſſigned to prove jy 177m 
ſvch matter, he gives alſo another matter ; the Defendant ;., 7c. aſt 
may likewiſe in this Caſe, deſire a Term may 'be aſſigned cer/» poteſt in- 
to che Plaintiff, to propound all things which are further 7991 de reſt. 
tobe done z which requeſt the Judge likewiſe grants. And VIde gue ſh 
1 . LEE =. AC "£4 . ; PY a@ltrttur in 
generally in a Matrimoriol Caulc, (which watch is the moſt 0. 
favou:able and priviledged Cauſe of ali others) the ſaid Aſ- 44, vs in 
fiznation co propoun, and prove all Acts, doth not hinder, mr. de Ex- 
but that defenſive matters may þe propounded, and Wit- ©". 5 Re- 
may be produced, as is obſerved afterward, where it's ſpoke "**** 
ol producing Witneſſis in Matrimonial Cauſes. 
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C:HAP-V. L 


Of the CONCLUSION or concludine in Cauſes; C 
:s Manner and Form; and the Things Preparatory | ., 
2133 Oracr t6 tt, th 


SECT. t. of 


Of the Term which is Aſſigned to propound all AQts, 8 
in order to this Concluſion, _ 

un 

1. The Things Preparatory to Concluſion, what they are, and || «6 
bow done. be 


2. What the Term Aſſigned to propound all Atts 1s; and || h; 
what Atts may be done on this day, ſo as to reſcind the | th 
Concluſion, na 

2. Witneſſes may be admitted or rejefted on this day Aſſuned | re 
to propornd all At, &c. - 


4. The Suppletory Oath what it &s, and when, and in what | jq 

Form Adminiſtred. eit 

| 5. The Manner of propounding and invoking all As, QC. | ſes 
and deſiring a Term to be Aſſigned to conclude. foi 

6. What Att induceth a Concluſion, and how the Defandant } Jy, 

may binaer it, onthu day. ot] 


Ublication of the Witneſſes being made, the Plaintiff Pac 

A (in Summary Cauſes, ) muſt deſire a Term to be Aſ- | P9 

ſigned to hear Sentence : And in Plenary Cauſes he muſt de- Jul 

firea Term to be Aſligned, to propound all Ags, &c. in 40 

order to a Concluſion ir. the Cauſe : Which the Judge ac- Pic 
| cordingly doth. Then the Defendant, if he believes it ne- ÞÞr: 
'H ceſſary for his Client ro uſ#Exceptions againſt the Witnellcs W 
of his Adverſary, or any contrary Defence, he ought to 
dillent from this Aſl;gnation, &c. As Vet 


2. Now 
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\ 2. Now this Term to propound all Ads, ( as Mr. Clarke 
has been informed) is not named in the whole Body of the 


Law, and it is ſaid to be rather a Term of the Judge, than T Publicatione 
fada, ſi tranſ- 


of the Law, to take away the delays; the Defendant ma - 

: aeto termino, 
( on that day ſo Aſſigned to propound all Atts, in plenary ,;;;1 4: c:4- 
Caules, and to hear Sentence 1 Summary Cavlies ) given 1n tra teſtes, rer- 


ay Exceptions, or defenſive Matter, or he may add To minus dari con- 
tfoſewhich ace formerly given in on his part, if any Tuch /*v MN 
bed declare them, by way of politions additional: Bythe jj. 2 
AdMiſlion of which, or the Aſſignment to hear the pleaſure 4, {&& auni- 
of the Judge upon the Admiſſion thereof the concluſion 1s mena. ita Al- 
reſcinded ; at leaſt if theſe Exceptions or this Matter were tus,de teft.f- 
admitred afterward, though alſo on the ſaid day, Aſhgned phe rn 6 4 
to propound all As, or to hear the Sentence, the Cauſe t Many FR 
were not continued in the ſame State, wherein it then was n. 43, 44. 
util the next Court day. Yer obſerve, that tho? Poſitions 
, nd Þf 2ddicional be ſo admitted, yer another, or new day isnot to 

be given wherein to prove the ſame, if another 1 erm-Pro- 
ara | batory was before given to prove that ſaid matter, to which 


153 


Pn 


' the | theſe are as ic were declaratory ; but theſe Poſitions additio- 
4 nal or declaratory, are to be proved within that 1erm fo al- 
grew [ready guven. 


3. Alſo if on this day, thus Aſſigned to propound all Ads 
phat n plenary Cauſes, and to hear Sentence in Summary Cauſes, 
either the Plaintiff or Defendant have any neceſſary Witneſ- 
&c- ſes preſent in Court, and do make Oath Cas was Taidbe- 
fore) That they are Witneſſes neceſſary on his part, the 
ant (Judge may Admit, Swear and Examine them, although the 
other Party may object, that the matter cannot longer be 
lad to be yes integra,or whole,and tiat theLaw orRight doth 
tiff Pacquieſce on his part, by reaſon of the ſaid Aſſignation to pro- 
Aſ- Jpound all Atts in Plenary Cauſes, and to hear Sentence in 
de- Summary Cauſes. And this Allegation is to be propounded 
in F$2nd objzRed, by the Proctor of the Adverſe Party, when 
ac- the Witneſſes are produced in this Caſe ;, yet it is left tothe 
"x breaſt of the Judge, whether he will admit or _reſec theſe 
cs itneſſes, andneither Party hath any juſt Cauſe of Appeal. 
to | This ME. Clarke ſaith he has obtained in a Court of Contro- 
Verlie forty years agone, 


4» Some» 
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4+ Sometimes it ſo falls out, that there is not ſuch full 


proof made as by Law ought to be z therefore in this Caſe, 
in this part of the proceedings, the Oath called the Sup- 
pletory Oath,_is wont ta be AdminiTſtred. This Oath is 
Properly called the Juramentum neceſſarium, the neceſlary 
Oath, which (whenthere is a want of full proof,) the Judge 
upon knowledge of the Cauſe (though the Parties requeſt it 
f Pottur &F not | ) may Adminiſter to either the Plaintiff or Defendant, 
ger _ And this neceſſary Oath, is divided into Suppletory (to 
md) Viz, Which this definition now given doth agrec, ) and Purga- 
ſets. juris 99.1, COry 3 Which Oath the Judge (the Cauſe being known) 
r.c. 43. Sect, May impoſe upon him, againſt whom the preſumptions ſeem 
Pnmrunpartia. chiefly to make, &c. Now when there is cither nothing, 
Gall-19"f18. or the wiole matter proved, then there needs not this 


s. 2, 75 ſg. d | , $4 . 
verb. "Ss ag Oathito be Adminiſtred; when there is but half proof, then 


bum Fur amons this Oath ou at to be Adminiſtred ; either to the Plaintiff 
_ Myr/. Inſt, 7 Deendan:. at the Pleaſure of the Judge z * whea the 
> 4 pngr er iggy Plaintift hath one proof, and the Defendant one, then this 
85.06/, lib.1.0bf Oath ouyht rather to be Adminiſtred to the Defendant ſee- 
* De hiſceet;j- 1Ng we ought rather to incline to Mercy than Judgment, 
am wige 4lciat. Wherefore if the Plaintiff has not fully proved, bur yet has 
- nr = made fomew hat more than half, or only half proved his 10- 
See. Item j ©<nrion, he may appear before the Jucge, under the form 
quis n. 3. 4. following, and taking the following Oath, ( for his Pro- 
M,nſ. Injt, Cor * cannot take this Oath, having no ſpecial Authority 
T Alciat. u5i to doit in his gerera! Mandate. ) IN. without the leaſt in- 
exp 59-| tention of revoking my Proftor, do alledgethat I have more that 
In tribrs 4 half, or balf proved (at leaſt) my intention in ſuch a Libel, &c, 
bus poteſt do} Alegation, or other matter, referring me to the Atts of Court 
ferre 7:4. | andtothe Law; and twerefore I deſire that the Suppietory Oat b, 
mention, may be Adminiſtred to me, and that Right and Juſtice may b: 
done. Then the Proctor of the Adverſe Pariy muſt deny theſe 
things ſoalledged to be true, and proteſt as to the Nullity 
thereof, and alledge that this Oath ought nor to be taken, re- 
f:rring himſelf to the Laws. Thcnthe Judge will Aſſign to 
ncar his plesſure upon this Petition, and to receive Informa- 
tions thereupon: Andif it do appcar, that thoſe things are 
true which are alledged by the Party. who defires this Oath 
(that is, that he hath proved his intention, more than half, 
or tail at leaſt) t!t2n this Oath is wont to be mm” 
= : ] 
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tin ſuch Caſes as the Law permits : Therefore conſult the T H? caſus e- 
Learned what theſe Caſes are in which this Oath ought to be Poway, 
Adminiſtred. The Party taking this Oath, muſt Swear, that —__— _—_ 
to his certain knowledge, thoſe things are true, upon which j» Zuramen:; 
ke deſires ſoto be Sworn. And this Oath ought to be Admi- dilatione 4. 
niſtred before the Cauſe is concluded,and if it is not Admini- /P*#anda. We. 
ſtred then, * it ought to be requelted again after the Cauſe {je in 
is concl:ided ; for in this Caſe, the Judge may Adminiſter; 1. 
this Oath, cirher before or after the Conclufion of the #5. 545. 
Cauſe: Hut rot unleſs it were fo defired before. Likewiſe * Alciar. ub 
if Te Adverſe Party do prove that the Party who deſires + fot: 153. 
this Suppletory Oath, is Infamous, Viticus, and of no Re- ——_— 
putation or Eſtimation, then this Oath ougir not to be Ad- |", eſencb. 
miniſtred in any Caſe. ubi ſupra 1. 09e. 
5- Alſoontiis day thus Aſſizned topropound, and invoke in fine. Faſmn. in 
all Acts, &c. the Prettor, who hopes to obtain Sentence 1n /- penult. Sed, 
the Cauſe, muſt ſay in Court, that he doth there exhihir al) "4 FOR 
the Acts or Things inated, brought into Court, alleggeo, ,,,,': Fara 
propounded and exhibiced, proved and confelled 1n taat xv, .n 42, 1. 
Ce, To far as they make on his part; and delire that a admonend. Chi- 
TT mJ bEAMTReTo conculed again the next Court _ 7n _ 
day; and the other Party alſo, if he have any hopes of the fa 
Canſc,he muſt alfo on the ſame manner, cxiibic all Acts,&'. ,,jz,, wv .gy 
ſo far as they make on his part ; andlet him not diſſent from vwitatem ig- 
the aſſignation ro conclude ; but if he Jeſpairs of the Cauſe, mare prretur, 
he may then diſſent from the exhibition and propounding 
the Afts,and from ſuch aſſignation to conclude, This extit- - 
bicion of all the Aas,and this aſſiznation to conclude, do In- 
duce the Concluſion in the Cauſe ; a Concluſion is alſo 1n- 
duced, not only by the exhibition of the Ads themlelves 
and the Aſſignment to conclude, bur alſo,when nothing at all 
is done,on that day ſo Aſſigned to propound all Ads,as in the 
following number. 
6. Now the Defendant on this day ( Aſſigned to pro- 
pound all Aats, &c. in Plenary Cauſes, and too hear Sen- 
tence in Summary Cauſes ) if he intends to uſe exceptions 
3galnſt the Witneſſes of his Adverſary, or any contrary de- 
fence, ought to propound his Exceptions againſt the Wi: - 
neſles, cer TE 3EneeTT, at the Act of the Court TaSthey 
term iT Or in particular or ſ#ccrfice in writing 3 or he ouzht 
ns OE a I LQ 
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. togive in any other defenive matter ; for if he gives in no- 

thing on this day, thus appointed to propound all Afts, &c. 

in Plenary Cauſes, and to hear Sentence in Summary Caules, 

+ Concluſum Fen 1s it concluded in the Cauſe on that day, as much as it 
eſſe dicitur ubi they had exhibited, and propoundcd all Afts, &c. nor 1s the 
partes rennci- Plaintiff or Dzfendant permitted afcerwards, to propound a- 


AVer. OMN?S Cx, ny matter or exceptions t. 
cepttones, ſed 


renunciatio per 
alteram partem 
Fantum nonn- 
cet alter], 
Lanf. de ex- 


c2p.n. 3. & de Of the Term or Day appointed and ſet apart for this 


reſt. dep.n. 42. 
41. Alciat. de concluſion. 


renunciatinne 
& concluſame. 
per for. fol. 15 2. 


THC Te 


1. What a Concluſion #5, and when it may be ſaid to be con- 

cluded, upon ſome particular Article. 

2. The form and manner of the Prottors concluding and get. 
ting a time Aſſigned for Sentence. 

3. What effett ſuch an Aſſivnation ſo to hear Sentence, (the 
Adverſe Party being then preſent, but not being admoniſh- 
ea to be preſent at the time thus Aſſiened for Sentence) 
bath in Law. 

4. The manncr of giving Informations tothe Juage, in order 
to Sentence, 


o Manual. Tur, 


de verb. ſign O conclude in the Cauſe, is nothing elſe, but to re- 
Roding. Pand. nounce all further diſcuſſing and diſputing the matter, 
Camer, lib, 


7.25.7, > and to ſubmic the Controverſie to the knowledge of the 
+ Emeric, pr.t, Judg2+ Therefore the Concluſion of the Cauſe is a Judl- 
70.n.7. quiliber Cial At, whereby the Cauſe, or ſome Article of the Cauſe 
articulus habet js accounted for concluded ; fo that there is no room lefc 
am.Bald 1, {or tbe Parties further diſputation. * Now it ſometimes falls 
cod. de Fara- ' Out, that there 1s an All-gation.+ given, which concerns 
mento Calum, NOT The Principal Buſineſs her emergent Caule : 
a. 3.Caſtrenſis. e.g. I object againſt the Certificate of the Citatory Manaate, 
_ In ifto jur. by vertue whereof I was Excommunicated, that it u« fittiti- 

+56 05, and falſe ,, or I alledge, that I have compounded the Cauſe 


and produced Witneſſes upon. this Allegation an1 mR__ 
thno/6 
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thoſe Witneſſes being made, I have alledged my intention in this 


Allegation, to be ſufficiently proved, referring me to the Afts,and * 


to the Proofs, and have deſired that my Client may be abſulved in- 


ſtantly, and the Adverſe Party to be condemned in Charges which 


are made in the Proof of the ſaid Allegation. And the Judge 
in preſence of the ProCtor of the Adverſe Party, denying 
this Allegation ( that is, that I have proved my intention ) 
by me made, to be true hath aſſigned to hear his pleaſure up- 
on the next Court day. But if onthat day, the Judge at my 
petition ( alledging and deſiring aforeſaid, ) do Aſſign to 
hear his pleaſure upon this my Petition, ( as before) upon 
the next Court day, in preſence of the Proftor of the other 
Party; then theſe two A ſſignations, or this ſecond Aſſigna- 
tion for one and the ſame thing do induce a Concluſion in the 


Cauſe, as to this emergent Article, + neither is it Lawful ? Fog gn 
JF. Ges N. 4 fs 


nor propound any thing contrary to the Allegation, and Pe- 1. a_ 


* . RY tr ſpecialiter 
2, On this day which is thus appointed to conclude on ſuper uno arti- 
the Proctor, at whoſe Petition, it was ſo Aſſigned to con- <#® 


for the Adverſe Party to except againſt the ſaid Witneſſes, * 


tition aforeſaid. 


73 non poſe 


ſint admittt 


clude, muſt acquaint the Judge, that he doth now with his; 


permiſſion conclude in this Cayſe, and deſire that he will' 
PIENTe LO Brant 2 COnchynon therein | TO whom the Jadze 


Replies, we conclude with the Party thus concluding. Then 
the Plaintiff muſt defire that a Term may be Aſſigned, to 
hear Sentence, againſt the next Court day: Which the 


Judge doth grant accordingly : 1f the Defendant_is diſh- 
dent of the Cauſe, he may diſſent fromThis concluſion, an 


aſignarion FToreſaid : But It otherways, then he may _con- 
clude with the Party, and the Judge ſo concluding, and 
[&_him nor diſſent from this Aſſignation, to hear Sentence.” 
The Premiſes may be & 


one and requeſted by the Proctor © 


of the Adverſe Party, thongh this Term for the Concluſion, 
were not Aſſigned at his Petition z for ſometimes the Party 
deſiring to propound all Acts, &c. or toconclude, doth not 
intend to take further or other Council in the Cauſe, «. e. 
the Council of an Advocate. What Mr. Clarke means by 
this I well know not, Irefer you to his Title, De Petsecone 51 
die aſſionato ad concludendum. 


3. Now 
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3. Now if in the preſence of the Proctor, or the Prin- 
cipal Party himſclf, the Judge do Aſſign to hear his Sentence 
in the Cauſc, upon ſuch a day, and in ſuch a place, with- 
out bidding the ſaid Party or his Proftor be preſent; yet 
the Premiſes being obſerved, ( that 1s the Contumacy of 
the Adverſe Party bcing accuſed and he being called ) Sen- 
tence may be given in Penalty of his Contumacy, if he ap- 
pears nor, as though the ſaid Party or his Proctor had been 
admoniſhed to be preſent to hear Sentence : For this Aſlig- 
nation to hear Sentence, being made in preſence of the 
Adverſe Party hath the ſame force and effect, as if he had 
been ſo admoniſhed to hear Sentence ; yet becauſe an 2- 
bounding Cautele cannot do harm, and that this diſpute or 
obje&tion may be removed, it 1s not amiſs to admoniſh the 
Proctor of the Adverſe Party, or the Party himſelf, to be 
preſent to h-ar Sentence as above. And here it is to be 
noted, that if on the ſaid day ſo Aſſigned to hear Sentence, 
the Judge being nor fully informed, doth not pronounce 
the Sentence, the Party at whoſe Petition the Term to hear 
Sentence, was ſo Aſſigned, cannot defire the Judge to Af- 
ſign another day, to hear Sentence in penalty of the Con- 
tempt of the Protor of the ſaid Adverſe Party, or the Par- 
ty himſ-1f if they are abſent, becauſe the aforeſaid Party 
or his Proctor, were not admoniſhed to any other AQ or 
Effect than to hear Sentence given 1n the Cauſe, and there- 
fore they are not contumacious as to any other Effect : In 
this Caſe therefore it is convenient that the aforeſaid Pro- 
Ctor, or Party, be admoniſhed to be preſent, not only to 
hear Sentence, bur to ſee all further proceedings, to be 
done incluſively until Sentence be pronounced in the 
Cauſe. 

4. The Cauſe being now concluded, and all things 10 
readineſs, for Sentence, ic is requiſite, that at the time of 
this Concluſion, the Proftors deſire a time may be Aſſigned, 
to inform the Judge 25 wellin matter of Fact as the Law, 
on both parts; but this day of information is to be on iome 
day on which no Court is kept, and in the Chamber of the 
Judge or Advocates, [. in the Conſiſtory in ſome places } at 
theſe informarions, the Proftors who are Feed in the Caule, 


are wont alſo to be preſent, that they may be ready to 2c- 
quaint 
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ith- E converſant than the Advocates, not only becauſe all Ads of 

yet | Court are drawn by them, but alſo becauſe thoſe Acts are 
y of Þ wont to be writ in a Book, kept by them for the ſame pur- 
Sen- | pole particularly ; though ſometimes in very weighty Cauſes 
 ap* | the Advocates are wont todraw the Acts. The order at their 
been || informations is this 3 the Advocate of the Plaintiff, in the 
Mig- Þ preſence of the Advocate of the Defendant, muſt firſt read 
the | the Libel to the Judge, who compendiouſly writes down the 
had I ef. ts of it ; then he reads the anſwer of the Principal Par- 
n 2- | ty to that Libe',which the Judge alſoabbreviates. And if the 
re or || intention of the Plaintiff, is not ſufficiently proved by theſe 
the | anſwers,then the Depoſitions of theWitneſſes areto be read. 
o be || Then the Advocate of the other Party muſt be heard, who 
0 be || muſt alſo read the matter of Defence, and all the proofs on 
nce, || bis part. Which being done, the Advocates are wont to in- 
pnce || form what Queſtions of Law, ariſe from the matter of Fa&t, 
hear Þ proved on both parts ; and if the Advocates cannot agrec 
Aſ- | betwixt themſelves, as to theſe queſtions ſo moved by them, 
:0n- || the Judge in that behalf is wont to intcrpole his opinion, 
Par- | andappoint what and which Queſtions of Law they ſhall 
arty | diſputc upon : And for the diſcuſſing and arguing thele Que- 
t or || ſtions of Law, and alſo the matter of FaCt, or the merits of 
ere» || the Cauſe, many days are wont to be Aſſigned, before the 
: In IF Judye is fully ſatisfied in the matter : All which proceedings 
Pro- || the Judge is wont to write down 1n ſhort, for his Memory 
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quaint the Advocates, what Acts have been done in the 
Cauſe : For in thoſe things, they are more expert and more 
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y to | fake. Alciatws F has ſpoken ſo fully, and accurately as to De tef. fil, 
5 be || the manner of the Advocates, making their obſervations up- 15% S*#?. De 
the F onthe proofs, their manner of diſputing and alledging, and 5 res = 
the office of the Judge, upon ſuch Diſputations and Allega- ,;zjne 5. ad. 
s in I tions, that I think it not amiſs, to refer the Reader thither ; wcat.s 5.150, 


ic of | being eſpecially uſeful for the Learned Civilian. ad f1.162.SeF, 
ned : Officiam ud. 

= th "rs he - Allezationes 
audientis, Of SeF. De conſilii requiſitione. 


De Serefentba Oreo r207 
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® Quandoex- 
penſarum mu- 


Fua fiat compen- 
ſatio. vide Lan. 
deexpenſ. n.12. 


CHAP. VI 
Of SENTENCE 2x theſe Plenary Canſes. 
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SEC 3... L 


1. What it is in general, and how many fold. eG 
1. What an Interlocutory Sentence or Decree is, and when 
it bath the force of a definitive Sentence. | 
3. In what Form the Sentence ought to be drawn, that i, 
whether and when it ought to ſpecifie a particular and 
certain thing, and when not. 

4. The Form, Time and Place of pronouncing Sentence inpre- 
ſence of the Adverſe Party and hu proteſtation to Aj 

eal, 

8. The manner of pronouncing Sentence, in penalty of tht 
contempt of the Defendant or hu Prottor, 

6. The manner of offering and pronouncing two Sentences. 
And the manner of compounding the Charges *, 


T7 whole buſineſs of Suite being diſpatched, in man- 
ner as above, and informations, a Concluſion, and De- 
liberation being had in the matter, it remains that the Par- 
ties deſire Sentence to be given in the Cauſe. Now this 1s 
ſaid to be the third part of the proceedings and is called Ter- 
minative, or Definitive. The name of Sentence, is uſually 
taken for the opinion, or apprehenſion, any one hath of 2 
thing. Or oftentimes, in a Court of Judicature, it is taken 
improperly, for a deciſion of a matter in controverſie; and 
in this caſe an Arbitrator may be ſaid to give Sentence, and 
a Decree may alſo be (aid to be a Sentence. But properly 
a Sentence 1s taken for a deciſion ( of any thing in contro- 
verſie ) made by the Judge alone 3 and then the pronune 
ciation or determination of the Arbitrator ( which is called 
an Arbitration, &c. ) is rather oppoſite to a Sentence : 
Therefore 


d 
Te 
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Therefore a Sentence way ve ſaid to be twofold, (tho* #lera- f Weſemb, tit. 
tz numbers four ſorts of Judicial Senterices) the one interlo- I re jud.n. 
cutory f ( which is a large acceptation of the word ) the o- Ld oa 
ther Cefinitive (which is a ſtrict acceptation of ic, © #47" ,o 5.9. n,4. os 
6::/) according to the eminence of it,) being itat which Hahn. ad Wee 


terminatcs, and puts an end to the principal C-uſc. ſemb.i it. n, 3e 
—— : "ich Faſm.in l, ne= 


2, An interlocutory Sentence _0 tha | 
. | tc" _—_ ds - qutcqu.imn, Setfs 
is pronounced betwixt the begioning and cidins of the 1; 7crorum 
Cauſe "not upon the prineipal Cauſe, but upon ſome 1N- ge offici» pro- 


[. IN 


/_ | cident or emergent (Scil.) ypcn the Libel, its © gf. in 
24m1ttance or amencm<int upon any deliy that 1s 10 be C:1M,1,VEID dee 
1 when P «Boar {fon : be fruit ade ſequeſt. 


given or denyed and the like. Now this interlocutory oof. Rechazk bn 


bat is, | Pecice, is ſaid to have the vertue of a defint ve Sentence, proceſs civiltir; 
and | When it Is final, and that there is no hopes of another $n- 71.1.2. uſg3 15, 
tence, * or other D-cree, upon that Article, Thipg or Cauſe ; 94% m ſuo 
inpre- but 1t doth pur an end to that thing, :b "ut which this 1n- Ang. 
ro tp terlocurory Speech was ſo made: ( To wit, a PereMPptcry con, x, 2. ic 
Exception is given, to hinder the proccedings; or ] have * 0% enume- 
}f the alledged that the proccedings are retarded, and | have 7"'ur Caſus 
therefore deſired Charges, for the proccedings being fo re- 2 1% hec 
ences, | farded ; and the Judye hath rejected this Petition, Like- pa 
wiſe an Exception is given in the name ct an Excommuni- ci-4s Gabon 
cate Perſon, againſt the Certificate by whici he was in- U® ſententie 
jaſtly Excommunicate, which objeC&tion }:e proveth, and © miftve; de- 
mane F defirerh his abſolution withour Contumacy Fecs, and his {/** 414? 
I De- Þ Adverſary to be condemned in Charges: Yet the Judge > 
OY » SG ur, fud, civil. 
> Par pronounceth that the Party hath not p:o:zcd, but hath 71.1.5.75 Lan- 
h1S 1s failed in the proof of the ſaid obj:Ctions, or at leaſt ( he- © tit de ſen- 
| Ter. Ing often requeſted to condemn the Adverſe Party in Char- rg & 24 8 
ſually I ces vpon this Article of objzCtion, againft the ſid Certili- rs 20G 
| of a cate,) doth expreſly refuſe, or tacitely, by proceeding to cente3;. 6b 2c 
taken N other tliings contrary to this Petition ; as iO theſe Caſes erunra. p. 6. 
; and For Articles, there is no hopes of another Sentence, there- 7* ©? /enren. n, 
, and Fore the ſaid Sentence or Interlocutory Decree, hath the *7;/ "7 9 
perly Fforce or verue of a definiiive Sentence. 24 O_ 


3- Tujtmnian ſays, that the Judge f ovght as much as 18 c- 1-rab, tend: 


hed Poſſible, to mronounce Sentence upon a certain Sum. of 52. ding, 
& 00+ Money or upon a certain thing, though the matter be try- Fans ml. L. 
nce : Fed before him, for an incertain Quantiry. From which + In.e 453 

efors Ra TER 


Text, 2zſincer gathers two Opinions ; che ficſt is, that the v7 
L Judge tem per 


Oo FIRE UAKE OY 
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Judge orght ro pronounce a certain Sentence ; the other 
is, that an incertain Petition of the Plaintiff ought to he 


tolerated. AS to the Firſt there is this Rule, Quod quivy 
judex niceſſuate aſtrinzatur, ſententsam ferre certam,_ eta ſi 


_— — 


If ati (1t, ſuper quantitate incertaz and this 1s intimated by 
1 [ the word Conhrs which ſignifics a neceſſity : Likewiſe 

E | 

| 

j 


the word Omnino, inthe Text, or Omnimodo, as ſome wil 
have it, which is ſo intenſive, and General, that it com- 
prehends every Cauſe ; nay Reaſon ir ſelf requires it ſo to 
be: For otherways, Euites would rather be multiplied, 
than taken away ( by ſuch incertain Pronunciations ) after 
ſo much Labour and Coſt made by the Parties in Suite ; _but 
| doth not this repugn that common Rule, which ſays that the 
18 Sentence oupht to heconformable to the Libel, nor ought it 
11 Lo contain any thing, other thin what 15 delired : 7 if 
from an uncertain Action or Libel, a certain Sentence is 
pronounced, it neceſſarily follows, that the Sentence doth 
differ from the Libe1? I anſwer, that incertain and certain 
gre Qualities, which make no deformity betwixt the Libel 
and the Sentence. Nor doth the aforcſaid Rule alway take 
place ; for there are many ſpecies of Facts, in which the 
Incoherence of the Libel ( or Petition) and the Sentence, 
are permitted. T hisRule takes no place in Criminal Cauſes, 
in which there needs no Conciuſion ; and if there be a Con- 
cluſion, yet the Judge hath Power to Condcmn ( more or 
leſs) by his Sentence the Quality of the Crime, and Per- 
T Bart.inl.quid ſongs being known +. Likewiſe the Judge in Civil Cauſes, 
ergo. 13. Sea. ( 25 tothe Qualitics, the Times, the Manners, the Places, 


de bu ue nceds not. follow the Petition of the Libel. For what if 2 
mot. inf. oof, Condemnation being deſired, and ir appear by the Ads 
Myrſ. Cam. that a Condcmnaticn ought not to be made, and there- 


cent. 4-02/.81, fore the Judge abſolves the Defendant? -Now in this the 
.F Sentence differs from the Libel, only as to the Qualities df 
(6 Condemning or abſolving : Wherefore Baldzs very Elegant- 
Moe en ly ſaich that it is ſufficient, if the Sentence * agree with the 
zune que 4 Fibel in the "Thing, me, and the Action ; ( Scwt.) 
[ wanfr. aicun- Firlt in the thing aSkedn the Libel: That the Judge do not 


| Fur deinterioc, : ' 
o | Q appell.n, 16. PFonounce Sentence upon any other thing than that thing 
* ſo asked in the Libel. Then in the Cauſe of asking ; Chat 
« the Judge do nor pretend any other Cauſe ; as if the Plain- 
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times happens that an incertain Sentence is admitted. As 


gathered ; example ; I Coadema to pay the Debr, accord- 
bo 
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tf do defire what he ſueth for, upon the :ccount, or for 
be Cauſeof a Loan, and the Judge purſuant to that Cauſe, 
doth ſo pronounce the Sentence. Aliſo in the Action ; thar 
the Judge follow the 4Qtion Inſticnted by the PI.inciff}, ej- 


ther by Condemning or Abſolving. Yea the Judge ma 
modiſie the Libel, though it be nct defired, "Allo it 1n che 


begrmminp the Plaine 356 7Temncy quneity, and then inthe = 


p auſe FE Provea -icater; ye 
the Senrence Tall avail, thougi it contain a Freater quanti- 
ty mantieTibe: Forthe Jocge cugit to tcllow The Ves 
if otro root, which probably at che beginning of the 
Suice, neither he nor the Plaintiff knew. Altoif tre Plain- 
tiff ask Five, and the DefenCanrt confeſſerh thac he owes 
Ten, the Judge may, yea he ought to Condemn the Defen- 
dantin Ten: For this diſagreeing of the Libel ( or Peciti- 
on) and the Sentence, 1s tolerated by the Confeſſion of 
the Defendant who is convened. And Laſtly, Sentence 
may be pronounced upon things that are not requeſted jn 
the Libel; ſo as the faid things, be of the nature of thoſe 
things which are asked, or correlatives, or correſpondents 
with them, or are otherways cmanant or proceeding f:om 
the ſame Fountain. v.g. You deſire in your Libel or Declarati- 
on, Five Marks of Silver,and the Judge pronounceth Scntence 
for Three Pounds Six Shillings Eight Pence z i this caſe the 
Sentence is valid ; becauſe I hree Pounds Six Shillings Eight 
Pence,is the ſame Sum in our account, with Five marks: Ano- 
ther example is, If myNeighbour ſues me for the priviledge of 
Weztering his Cattel at my Pond,or Pir,the Judge by the Sen- 
tence, orders me to ſhut up my Pond, in this he pronounceth 
Sentence, that my Neighbour ought to be denied the privi- 
ledge of Watering at it. And this is it which the PraQitioners 


uſually ſay ; that though the Sentcnce doth dot comprehend _ 
thething deſired, yet it comprehends thoſe things, which are 

of The lame nature with thoſe things asked or ſu ja the 
LibeT: Therefore we ſee in theſecaſes, theSentence doth ſupply 


By the like reaſon alſo ic ofcen» 


Firlt, if the Judge in the Sentence, refer himſelf co ſome- 
what from whence the certicude of the Sentence may be 


ing 


t nevertheleſs 


— 


©. 04663. edi ores - 4 & Ge <a i6.5 


OY Pa _ _ 
—_ --- - -- wo 


ap 


> - 
IE 


Ee 7 


IE 
_ 


— 


Of A SPLLT - < ffs 4 -* DIR "—_ \ -a 


"The Prattice of the PART. 1Il, 


ding to the obligatory Caution, produced in Court or in 
the Acts of Court ; which is as much as if the Judge ſhould 
{ay, pay what thon owcſt : So as this Dcbt do appear by 
the Probitory ACts ; ſuch as are the Wirneſles, the Inftru- 
ments, the Confellions. &'c. hut ic 15 otherways, if the Debt 
appear only by the aflertory Acts, (to wit ) becauſe the 
Platntift athrms in his Libel or Poſitions, that ſuch a Debt 
1s Cue to him, but doth not prove 1t. So in a Cauſe of 
Ccamage, an Incertaia Sentence, and Condemnation 1s ad- 
mi'ted on this manner: I Condemn AMxv:i:z, to pay to 
Tits Ten Nobles or to owe damape, &c. beſides,in the Pe- 
titionof an Inheritance, ['or Perſonal Eſtate] an incertain 
Sentence doth avail ; for the TJudye may pronounce, that 
all onght to be reſtored, whatſoeyer beTonzs to that Eſtate, 
and 151n the cuſtody ot the poſſeſſor : Whic!1 is true, if it be 
a Univerſal Action : Forasan inccrtain Petition, ſo alſo an 
1nc#rt2in Sentence 1s tolerated : For as if ihis Action wete 
Iaſticuted for a certain thing, it is ſo to be declared, and 
to be concluded 1a order to the reſtitution of ir : And ſoit 
3s mect there be a certain pronunciation, Laſtly, he who 
hath promiſed a Horſe or a Garment alternatively, is to be 
ſo Cond-mned, that he pay citherof them. To theſe add 
other things or the [ike nature. Now Mynſinger comes t0 
the other opinion, which reſpeCts the Petition of the Plain- 
tiff, in which Cale, this Rule is to be obſerved; that_the 
Libel of the Plaintiff ought not to be admitted, Sx 
compriſe a certain Petition. Which diſcourſe is partly hin- 
ted at, In the firſt Chapter of this Part, touching the al- 
tering or amending of Libels, and thither we refer the reſt; 
only we ſhall abbreviate what ynſinger here ſays, by 
way of Limitation to the aforeſaid Rule Firſt he ſays, 
that a general and incertajin Petition 1is tolerated in Unt- 
verſal and General Actions, without ſpecifying the things 
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for It is convenient that we underſtand, that ſome ACtions } 


are Univerſal 
cc. 
Body of the Law, containing many things. wigh increaſe 
and diminution, ſuch as are an Inheritance, a Juriſdiction 
a Dowry, a Reward, &c. therefore an Action for an In- 
hericance, ( or Perſonal Eſtate ) a Dowry, and a Reward, 


others General, and very many Singular or | 


call them Univer), when we Sue for ſome | 


for jj 
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> for any ones Labour, &c. are Univerſal Actions. General 
\ Attions are ſuid to be thoſe, which appertain to that thing 
which is G2neral, comprehending diverle ſpecies of things, 
and ſo con{-quen- ly the whole negociation : Of which ſort 
are the Turorihip or Oifice of a Tutor, which not only re- 
ſnc&s one {pzcies of that Office, but in general, the whole 
man3g2ment of the Pupils Patrimony : So alſo Society, 
fTewardſhip and the like, Therefore an Action againſt a 
Tutor for. his Tutorſhip, againſt a fellow Tradeſman, or 
Merchant, ©c, againſt a Steward, or others intruſted to 


manage any mans buſineſs, are general Actions. Singular g.,.,,., 


or Special Attions are thoſe, whereby we are fad to pro- 
ſecute rhat which of its own nature, ( and fo far as apper- 
tains ro rhe [nrerpretation of the Law ) 15 ſpecial, tough 
i: may have ſom? acceſſiries; and of this ſort are a Horle, 
a Garment, a Houſe, and ſach like Things: Therefore an 
Aion 2bout a Manlate, or Letter of Attorney, a thing 
Lent, Pawned, and the like are ſpecial Acticns, Second- 
ly the inc-rtainty of the Lihel 1s permitted, if the incer- 
titul> happen by the Fat of the Adverſary, as is in an al- 
ernative obligation, where the EleCtion or Choice belongs 
to the Debtor. Thirdly, if the incertitude of the Libel 
hannen hy reaſon of the thing deſired, as when it is Sucd for 
ſom? Fa:t, when the FaQts are incertain. Fourthly, the in- 
cer:irude of the Libel is permitted, if any thing that is ac- 
celſary is ſued for, to wit, Profits or Charges, as when I 
Sue for ſach Land with the Profics, &c. Fifchly, a general 
and incertain Lihel is tolerited, ſo far as the matter re- 
ſp:s the breaking of a Prefcriprion. Sixthly, a general 
and 1acertain Libel concludes, if the Proofs made in the pro- 
ce linzs are certain and ſpecifick. Laſtly, the aforeſaid 
Rule is true, if the Adverſzry do opp2aſz the incertitude of 
the Lib.l or Declaration ; but if he doth not ſo oppoſe it, 


£1 12h ” 


thes Libel take place, though it be ſo incertain #. But * Gt. pra. 


. . b 
tnclecxceptions to the aforeſaid Rule, are to be underſtood By 


3$to Civil Cauſes only 3 for in Criminal Cauſes an obſcure 
or general Libel, is of no effect. _ Inus from What” 7y- 
ſmger tays, touching The inccrtainty of the Libel, we may 
ia the like caſes infer the incertainty of the Sentence may 


lace place. 
L 3 4. The 
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0 ſervatu dit + 
na in Scriptis 
fereng. el. Lan, 
ae mnt er ic. 7%yx 
avpel.n.s. qua 
forn:a.n 9.12. 
ubt ferend. 1 7. 
Coram qu). n, 
Is, 19, 20, 


4. The Proctor who hopes to obtain * Sentence in the |; 


Cauſe, muſt get ic drawn in writing, againſt the day which 
is Aſſignedfor Sentence, and muſt give it to the Judge, ſay- 
ing, I detire Sentence may be given, and that Juſtice may 


be done on my part, but in the Courts of the Arches, it | 
hath been long obſerved, that the Writer of the Acts of 1 
Courr, ( by the Inſtructions given him, from the Advo- ' 


cates or Protors ) are wont to draw the Sentences ; and 
the Sentence heing given the Judge, if he intends to pro- 
nounce the ſame, muſt Read i: until he come at theſe words 
[but the part of N. viz. the Party againſt whom he is to 
pronounce the Jentence] and then he is wont to ask the 
jaid Party, what he will ſay or ask, who is commonly wont 
to Reply, TI deſire that Juſtice may be done, Which word 
Juitice ( if it ſhonTdTnance to be diſputable, about the Sen- 
tence p onounced, ( viz.) whether the Judge pronounced 
this -r ſome other) the Judge is wont ( with his own hand) 
to iaſert into the Sentence, that ſo by finding that word, 
(Jaſtice) /o, of his own hand writing, he may eafily decide 
the controverſie; for in every Sentence to be pronounced, 


a place or ſpace is uſually left, fo the inſerting of that : 


word : Which being ſo inſerted into the Sentence,the Judge 


then proceeds to Read the Sentence forward : Which being | 


Read, he for whom the ſame is ſo pronounced, returns the 
Judge a grateful Acknowledgment for his Juſtice, and then 


he requires the Notary publick, that is the wricerof theAts, 
fo draw up a publick Intra upon the pronunciation of 


This Sentence, and that the Witnelles there preſent, may give 


their Teſtimony upon it; and the Notary ought (in the AC 
which is drawn upon the prolation of this Sentence) to in- 
fert the Names, and Sirnames of th: Witneſſes who are pre* 
fen:, at the time of pronouncing the ſame. But the Party 
againſt whom Sentence is given, if he doth not intend to 
appesr judicially, or ac the Atts of Court, may afterward, 
before a Notary, ſay in writing I diſſent from the prolation 
of this Sentence, and I proteſt as to the Nullity of ir, and of 
a grievance ; and of appealing from the ſame, within the 
time aliowed by the Law, of which Appeals is ſpoken fully 
afterward. ; 
5. Concluſion being made in tlie Cauſe, andmformati- 
ons 
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' ons given to the Judge, as is aforeſaid, as well in matter of 
| FaRt, as matter of Law, and the Judge intending to de- 
termine the Suic by Sentence hath Aſſigned a certain day, 


to hear the ſame, let the Proftor who hopes to obtain Sen- | ; 
tence, take care that the Adverſe Party or his Froctor, T he = = 74 
be admoniſhed to be preTenrTs hear Sentence _1n the Caule- ro - 
And 1t on that day, To Aſſigned for Sentence, neither tae z;2, five quali. 
Party nor his Proctor do appear, the Proctor who dcfires ter j1f ferenda. 
the Sentence, muſt accuſe the contumacy of NV. the Proctor #23: © We- 
of the Adverſe Party, and of the Party himſelf, ( if he and eh 
not his Proctor was) admoniſhzd to be preſent upon this®'**" 
day, and in thiz place, to hear Sentence given in the Caule, 
and to fee Juſtice done, but taking no care to be pretent, 
herefore he muſt deſire, that they may be reputed commuma- 
cious, and that ( in Penalty of this Contcmpr ) Scrtence 
may be given, and Juſtice may be done. T hen the Judge 
cauſeth the Party and his ProQor who were 2dmonithed (as 
before) to be preſent, to be called three times with aloud 
Voice, and if neither of them appeai, he muſt pronounce 
them contumacious, and in Penalty of this Contempt, be 
Decrees that they ſhall proceed to the pronouncing of Sen- 
tence : Then the Proctor who deſires this Sentence, mult 
take care that the ſame be Writ or Corrected in the Ex- 
ordium of it, on this manner, ( viz. ) the Party of the 
ſaid N, (that is the Party who deſires this Sentence) being 
preſent before us, here in Court by his Proctor ; but the 


Party of the ſaid 47. ( that is the Party abſenting himTſe 
being contumaciouſſy abſent ; (whoſe abſence 15Tupplied, 
the preſence of God whom we Religioully invoke ) the © 

Party of the Taid VV. defiring Sentence may be Iver, and 
that Juſtice may be done on his part; All and every of 
the proceedings therefore, being Firſt Searched, Weigh- 
ed, and Examined, &c. and ſo on, as in the uſual form of 
Sentences. 

6. If it is appealed from grievances (tiat are made 
before the pronouncing of Seitence, ) and afierwards from 
the definitive Sentence, and the ſeveral Appcals, are con- 
tained in one and the ſame Inhibicion, and are accumula- 
ted 1n one and the ſame Libel, if the Party appealing do 


make default, in the proof his Libel; as to the grievan — 
"T7 - CEOpommms 


un, ET —_ —— 


- 


_ — 4a 
p - 
: = - . — = \ F mn _—_ - - 
Ci a c-et FOE oi 
« # ». *z " 2 
Forhaos « "he 


me . 


Or 
c 
"Se 


"4 


abs DIY 00 Aro Oy A Sl OPS er, _ 
©. ae The Pradtice of the PART. 11. 


* Succumbens ces Libcllate, and hath juſtified his appeal ®, as to the princi- 
— Ek app*l- FT Tanvſe, that 1s, If he hath proved that the Sentence pro- 
9 ano $pu6 nonccd by thc Judge from whom it is appealed, was in- 
ciat.deoxponſ;s, Jaſt or null, or contrariwiſe. The Judge in theſe Caſes, 
fol. 194.$24, is wont to give two Sentences,, the one for the Party 
de exp. ncaufs apnealing, and the other for the Party appealed : But in 
ap- faliw. caſe becauſe the Party appealing hath proved the Libel on 
his part, and not in the whole buſineſs, he ſhall not obtain 
Charges of appcal, but a compotition of Charges is to he 
made; that is becauſe he hath app-alcd frivolouſly and un- 
juſtly, cicher as to the grievances, or as to the Sentence, 
and ſceing the Party appealed hath obrzined Sentence on 
his part, as to the one, or the other of the appeals, he 
ovght alſo to obtain his Charges, as to this appeal : There- 
forc a compoſition of the Chargcs, 1s to be made as aboye, 
But admit that the Party appealing, doth exaCt more or 
greater Charges, in his appeal from grievances, than the 
Party appellate doth prove he hath been at, in juſtifying 
or conlicming the Sentence of the Judge, from whom it 
is app:aled, as to the juſtneſs of the Cauſ2 : As for example, 
the Party apncaling from commliatory , or threatning 
words, ( tia. js, when the Judge, from whom 1t 18 ap- 
Tealed, dotliihceaten the Party, that he will give Sentence 
againit him, which words do appear in the proceedings of 
the fudge ( from whom 1t 1s appealed ) which are made 
to the Judge, ro whom it 1s appealed ) he ought to prove 
theſe words, or otherways, he thall loſe his Cauſe, Like- 
wiſe the Party appealing in a Cauſe of Correction, if the 
inferior Judge do prieve any man, before the Sentence 15 
Pronounced, or by his Sentence, or perchance after Sen- 
tence, the Party grieved in this Caſe, { though he might 
interpoſe his appeal, as to the Jnige alone, and might proſe- 
cute the ſame, as to him, yet. out of the reverence cue to the 
Judge in the appeal ) he may ſay, that the grievances, 
from which it was appeaied, were laid at the Petition, the 
Inſtance, the Promotion, or Inſtigation of ſome other Per- 
ſon, not named in the Acts of the Judge, from whom it 
is ſo appealed) and this appeal is to be Profecuted, as to 
this Perſon, and not as to the Judge ; 2nd the ſaid Party ap- 
pcaling ought to prove by Witnclles, that theſe grievances, 
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weic infiited upon him, at the Inſtance, Petition, Promott- 
or or Inſtization, of the ſaid Party appellate , or other- 
ways, he will loſe his cauſe of Appeal. Likewiſe if it be 
anpealed from too great and exceſſive a Taxation of Char- 
gcs if this Exceſs doth not appear by the proceedings 
tiemſelves, being tranſmicted, as often falls our, eſpectal- 
ly when the exccſſive Charges, ( as well for Solliciting 
te Cauſe, as for diſpatch of the Commiſſion in remote 
pits, for Examiaation of the Wirtneſles ) are asked, the 
Party aprealing i3 obliged to prove by Witneſſes, that thele 
Ciarges arc exccſlive; in ll theſe Caſes, the Party appet- 
latc, if be obcains Sentence for himſelf in a Cauſe of grie- 
veance, he ſhzll ohtein, as well lis ordinary Charges, made 
in proſecuting this 2pp2al, as alſo the other Charges, made 
in proving the atorcſaid grievances, by \Vitneiles upon the 
lize reaſon alſyu, if the Parry appealing, do ( by new 
Proofs, knowa to the Party appcllate ) obtain in this ap- 
peal, from a definitive Senterice, an is calt in a Cauſe of 
prievince, he ſhill obtain his Charges of appeal. Bur it 
js otherways, if the other Party was ignorant of thole 
Proofs, for ia that Caſe for his Malice in not procucing 


thoſe Witneſlcs in the Firſt Intance, + he is to be Condem= + He expenſe 
ned in Charges, yet the Party appellate ſhall obtain ſome "7 eas nk 
- F merart poſſint 
p | þ : \_ q*4 venunt rae 
tc Sentence which was given 0 his part, ( viz.) for the ;;,,, num. 
Fee of the Sentence,nnd the Execution thereof, and the Fees cjy. De quibuus 


of th2 Advocates and Prottors, for giving informations, vi4? Lanf, *xe 
Nj. 4 NUMeNa 


Charges, to wit, thoſe which he expended, by reaſon o 


and diſpatching At in and abont the ſ1zd Sentence, wilich / 
k10wn adjudged. in the appellant, and the app*llate tarongh 
evil repute ; for he who produced not his Witneſles 1n the 
Firſt Inſtance, is of ill repute, and not to be excuſed from 
Malice; and he who knew that his Adverſary had Witneſ- 
ſes :0 prove his intention, and yet obtained Sentence, Is not 
to be excuſ.d of Malice, &c. when a Sentence is nulled, &c. 
or retracted. See Alczar *, 
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| - pe I _ 22, al finem.ce 
L12 Party aprell:te obtained, This Mr. Clark ſaith ne Nas exam, 
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The putting the Sentence in EXECUTION or 
the claiming the thing adjudged, 


1. How Res Judicata, or the thing adjudged doth differ from 
« Sentence, and when it ts ſaid ſo to be. 

2. After how long time ( from the pronouncing the $ entence) 
it ought to be demanaed to Execution. T 

3. The Form of the Prodtors exhibiting his Proxy after fif- 
teen days are elapſed, from the time of pronouncing the [aid 
Sentence, and his Petition to have the ſame put in Execu- 
tion, and to have a Citation Decreed in order thereto. 

4. How put in Execution upon the return of this Citation, 
and how the Charges are Taxed, (if the Party pretending 
” Appeal is abſent) and how a monition 4s granted for 
Tem. 

5, How put in Execution, if the ſaid Party is preſent. And 
faileth to prove that he hath appealed. 

6. The Manner of making manifeſt, and apparent, the thing 
adjudged, when the Sentence 3s demanded to Execution. 
And how the Party ( adjudged to pay the Matter Con- 
rained in the Sentence) muſt be proceeded againſt ; if he 


refaſeth. 


] > Es Fudicata, or the thing adjudged, is ſaid to be that, 

wnrcn 1s determined by the Sentence ; the Sentence 
adjudgeth, and puts an end to the matrer , but the Res 
judicata, or the thing adjudged, is the effeCt of ir, and poſ- 


ſeſſerh that determination; for a Sentence may be appeal- 


led from, and retains its name, ſolong as the time is in being | 


which is allowed for Appeals ; but that clue being clapſet 
it receives the ——— judicata, or a matter ny ad- 
judged , and cannot be appealed from. Now the SeElt- 
rence may have its cles upon the thing adjudged many 
ways, as. 1. If it be not appealed from it, within a Lo, 


or 
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ful time. 2. If the Appeal be not brought intoCovurt. 3. If 

it benot + proſecuted therefore the Sen- þ py,,, 4: his videas apud manual. 

tence is then ſaid to paſs ,. oC have Its 7ur. de verb. [i2.a Sebaft. Almer.ver= 

FEfedcts upon the thing adjudged k when bum ſententia Seet.3. Weſem". parat. 

tie time of provocation or appealing —_ udtcat,n. 3. Modeſtinn if. 

from it-is elanſed © fo that the:Rioktof . 1.d»re jud-Chriftoph.Brecht.in proc. 
it 15 EClapica, S Judlc. C. 14. Inprax. etiam gue /*, 

the Sentence cannot be any More CON- e#-ganter traditur a Mynſ. Inſt. de 

lroverted. exce;, Ted. dere jud. Item fi. n. 1. 

2, The time which the Law limits for 

putting this Sentence in Execution, is at this day fifteen days 

from the time of pronouncing the ſzme 5 Tio” formerly tour 

\ommewere alſoned= "By rhe ETw of the Twelve Tables 

thirty days was allowed ; as G«{14zz obſerves in 11s twentieth 

Book at the firſt Chapter *. 

3. If the Party who ( at the time of giving Sentence) .* vet 

did pretend, and proteſt ro Appeal, takes'no care to in- 1,15, nem 

hibit the Judge from whom he pretends to Appel, within yweſmb. ubi./. 

the time Aſſigned for the proſecution, and the certitying the n. 9. Gail. 1. 

proſecution thereof; or if in caſe it be not appealed at all pra. 08. 139. 


judicially, or in Court : If fifteen days are clapſed from Front __— 


the time of pronouncing the Sentence, the Party who ob- ,'. 1, 4.7.y. 
ae FTE SEeenGe, oat” 20 to the Judge, who pronoun- Gail.ibid. 0b. 

ceaThetime, and mult again Fxhibifgtore him, 11s Proxy 135. n. 10. Cu- 
for Manda make bis Party for the fame, and defire that 14s gny To 
ON, ( thartstife Party againit whom the Sentence Is given ) 7,2 dro 
may bTcalled by a Cication, againſt ſuch a day, to-ſhew 1 cynii ny, 


cate why the Sentence, already given 2painlt him may dere jud. 


not he put_in_Execution and the Char- 
pes Laxed * which Petition the Judge 
Lecrces, appointing the Party ( who pre- 
tends an Appeal, ) a day for his Appcar- 
ace, according to the diſtance of his ha- 
bication, 

4. Upon the day ſo appointed + for 
the ſaid Parties Appearance, the Pro- 
or who obtained the Ciration ,, mult 
Exhibit the ſame, with a Certificate 
11dorſed upon it; and muſt accuſe the 
Contumacy of O. who was cited to ſhew cauſe, why thc 
*llence already pronounced 2painſt him , may not be 
pu: 


* rand? fone 
ten. dicatur 


* Nun;uitin tax, expenſ. debet citart 
adverſarius Lanf. de expenſ. n. 8. & 
an ſit citand. in execut ione. ibid, de 
appel.n. 45, 41. 


T Quomodo autem facienda ſit executio 
ab Uipiam) pulcherrirmh oftenditur fe. 
in lege aDivo.pis.1 5.de ye jud. Schurff. 
conſil. 1g. cent. 1. Alciat. ds (enten, 
exec. Set, qualiter Of quo jit'es 
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pat, in Fxecution ; and why the Charges of Suite, ex- 
pended on his part, in this Cauſe, might not be Taxed, 
Wherefore the ſaid Party nv: appearing , nor alledging 
any Reaſon, why the ſaid Sentence may not be put 1n 
Execution, he muſt delire that h2 miy be -comied conty- 
macious, and ia Penalry of fuch his Contempt, tat the 
ſiid Seatznce, ſo already pronounced, 11iy be put In 


Execution, and tho faid Churges Taced 3 anne [udge 
( the ſaid Party fo precenuing an appeal, be:ng cated rnree 


timcs, and not appearins ) doth pronvunce 31m contuma- 

ous, and in Penalty of Tuch bis Content, dotn corumit 

The Scntence to Execution ; and rhen the Party obtaining 

"7 Tame doth give the Judge a Scieduic of Charges of 

tic whole Suitc, and in perztrymfrhentorcfitd Party, {0 

Cited, called and repwed 25 con:umacious, ard not app-ar- 

inz, he mult dEfire the ſaid Charges to be Laxed. And 

+ /n 47y pf. then the Judge Goth Pronounce and Decree, as 15 requelt- 
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ſit petereox- ed, and at the bottom or end of the Schedule 71» 0M 
penſ.s rofici; af- to Tax, he muſt write We, TaxV.to pay + ſaci a {rr 700 
On to he muſt put his Hand to ir. Then the Party in. 
expen. n. 21. 4% Þroctor, muſt Swear to itis Taxation, 4 v x 
7b1 ab eo trafta- NAVE exp:nded, or are like ro expend Nece! fi - 12M 
eur que ſunt Taxed,; 7nd thouen it is commonly ufe.!, i ity 
mts Sera who deſires tis Taxation of Cnarges, (10 Sw e 
"655mg hath expended, and 1s like r7 expend te {amc, | [not 
ri. n.18. re, whether the Party, onzhs only tro Swear As To © ole 


* Mexpenſar, Things which are exp-nded, and noc thoſe Charges te B 
+ yg 'rre likely Loexpend further 1a the MALT. Th-n a mo bays 
EE” is requeſted, to admoniih Lie advcric Party to Pay on 
nem. Larf, \:; Charges,and the Thing or principal Lot, or Matter adjucge 
ſup. n. 7. 73 in by Lie Sentence againſt ſuch a day, or ci{e that he appeal 
n.12. Se&. 2:- Perſonally before the Jadge, upon fone Couit day, Lo ſee 
—_ en himſelf Excommunicate for his Con:empt, 1n not paylls 
od rebel the principal Lot or Matter adjudged, 2nd the Charges 
re expenſug fa- aforeſaid. VInich Petivuon the Judge grarteth, appointing 
du, mn autem a day for the payment, or compoſition of the marter afore- 
faciends, A!- (aid ; but ob{erve that this monition, to pay the principal 
clat.in prax.de Lot or Matter adjudged 15 to be requeſted in a Cauſe 0 
expen/is. fer g4- | we toloe of oh | hath pronounce 
S-padaf% appeal, when the Judze of that appeal hath p 

gualiter, 
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for his own Juriſdiction, and hath proceeded in che princt 
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pal Cauſe 3 for if otherways, his Sentence were a confirma=- 
tion of the firſt Sentence, and that the Cauſe 1s remitted 
back to the Judge, from whom it is appealed; then the 
ſaid Judge, who determined the appeal, is not judge as 
tothe Principal Lot, or Matter Sued for, and therefore can- 
not grant a Monition, to pay more than the Charges afot e- 
ſaid. Likewiſe obſerve that upon ſome good motives, tlie 
Judge may appoint ſeveral days for the payment, as well of 
the thing adjudged, as of the Charges. 

5. [f the Party , againſt whom the Sentence was pro- 
nounced, and who pretends an appeal, do not appeal at 
the time of pronouncing the Sentence aforeſaid, but doth 
appeal in writing before a Notary and Witn«lles one of 
Court, and being called as aforeſiid, (to ſhew cauſe why 
SCntence ought not to be put in Execution ) doth appear, 
elther by his PreRor or Perſonally; the Party who obtain- 
ed the Sentence, muſt ſay that he doth in the preſence of 
the ſaid Pariy, &c. defirc that the Sentence already pro- 
nounced, may be put in Execution, and that the Chaiges 
may be Taxed. Then the Party appealing, if he iwtends 
lo proſecute his Appeal, muſt ſay that (under the piote- 


ſtation of not conſenting, FT. as afterwards 1n appcals) he 


dot Exit his Proxy for /V. and make his part for the 
ſ{zme. And muſt allcd e, that under thoſe previous pro- 


— —— 


teſtations The Sentence already pronounced , ought not 


tO Depot In Txccution, In as much as it hath becn ang 1s, 


on tne pa Appcaled (in due_time and 
. 4 A —_—y : — 
placT) from the ſaid Sentence ; and that as yet, the pri- 


mim fatale, doth depend, that is, a year is not elapſed, 
from the time of pronouncing the fame, or ratiicr from the 


| Ume of interpoſing the Appeal : And then, it the Party 


Who obtained this Sentence doth believe that the Partv 
*PPraling did interpote his Appeal in duc time, befoic a 


Notary and Witneſles, he may dcfire rhe Judge to appulig 


nd prefix roſecu | certilic Deal * 
Then tnat time, or times ſo appointed for pro- 
ſecution being elapſed, if in the mcan time. the Judge 18 
not Inhibited, the Party who obtaincd the Sentence, may 
In the preſence of the Proctor, who pretends this Appeal, ) 


| Cfire that the Scatonce may be pur in Exccation, without 
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any other or furcher Citation or Monition, to that pur- 
ole; becauſe the ſaid Proctor pretending an Appeal, hath 
exhibited his Proxy, for his Client, fince the Sentence was 
pronounced, and hath allcdged an Appeal : Then the Judge 
ought to commu. this Sentence to Execution. Bur it is here 
to be noted, that it the Party pretending an Appeal, hath 
ſo appealed, in due cime and place, and hath obtained 
an Inhibition (for he who obtaineth an Inhibition, is ſaid to 
proſecute the Cauſe ) from the Judge, to whom he up- 
pealeth, within the Term appointed for the proſzcution of 
it; though he doth not facisfie the Judge (from whom 
he appeals) of the proſecution thereof, neither upon the 
day Aſſigned for that purpoſe, nor upon the day Af 
ſigned ro certifie touching the ſame, nor before : And 
though ( as above) the days of proſccution and certify- 
ing, are elapſed ; and though the ſaid Judge from whom 
it is appealed, do ( 1n the preſence of the Proctor of the 
Party appealing, who alledgeth no Cauſe, or in Penalty 
of the Contempt of the principal Party, who was Cited to 
ſhew Cauſe, why the ſaid Sentence ought not to be put 
in Execution ) commit this Sentence to Execution ; yer 
notwithſtanding ch1s Execution, the Party appealing may 
proſecute his Appeal, and if it be juſt, he ſhall obtain it, 
notwithſtanding that the ſaid Sentence were committed to 
Execution : Yet the ſaid Proctor (or the Party himſelf, if the 
Premiſles were done in his preſence,) ought to diſſent from 
2ll things, being ſo done by the Judge, and ought to pro- 
teſt as to the Nullicy of them; Mr. Clarke ſays, that this 
Queſtion, ( viz. whether or no, this committing the S:1- 
tence to Execution , hinder the Party appealing, thougi 
ſix and twenty years are elapſed, before he proſecute his 
Appeal) was very much controverted amongſt the Learn- 
ed Advocates, but it was adjudged for the Party appeal- 


ing. Butif the Proftor who obtains the Sentence, do b& 
lieve, that the Proftor againſt whom iItis pronounced, Fath 
Not appealcd within fifteen days, after the TIME was 10 


propounded, he may deſire the Judge to Allign a time, 7 


ani rhe next Court day, to prove that it is ſo appealed: 
Foz this Alſegation may be proved, by the I: Ex- 
hibition of the publick Inſtrument, made vpon the Rezd- 

ing 
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ing of this Appeal before a Notary Publick. And if within 
the Term ſo aſſigned to prove this appeal, the Party do in- 
form the Judge, that it is appealed, the Judge may (at his 
requeſt) Aſſign the ſaid Party appealing, one or-more Terms 
to Proſecute, and Certifie as above, which if he do not 
prove, then the Scntence is committed to Execution» Bur 
here obſerve, that ſometimes it is appealed by the Proctor 
in the firſt inſtance, in remote parts, or elſe it happens that 
ſometines the Notary Publick in whoſe preſence ic was ap- 
pealed, doth dwell far off ; therefore in theſe Caſes, a com- 
petent Term is to be given to the Party appealing, to prove 
that it was appealed in a due time and place: For the Pro- 
(tors in the ſecond inſtance of Appeal, have not always 
theſe appeals in readineſs, but they remain in the Cuſtody 
of the Proctors of the firſt Inſtance, or rather in the Cuſto- 
dy of the Notaries, before whom the Appeal was Read and 
Interpoſed. | 

6. Now if in a Cauſe of Legacy, I have proved that 


ſuch a Legacy is due in .ſpecie, ( viz.) ſuch Houſhold © 


Goods, golden Veſſcls,golden Chain, or or the Tike wereTeft- 
me — the Exccutor nath wirti-held the ſame; and that I 


ave obtained Sentence apgainlt The laid Executor, tocom- 
pel him to pay the ſame, or the true value thereof, but 


have not proved what the value of ſuch Legacy was. "DF 
ifin a Cauſe of Titnes; Thave proved that there were ſuch 


Tithes due to me, but have made default in proving the value 
of them. Likewiſe in Cauſes where I ſue for Procurations 
or yearly Penſions, if I' have proved that they were dye 
to me, but have omitted to prove their value, Sentence is 
to be pronounced on my bebalf, that the Premiſles are due, 
and are with-held, and the Defendant is to be condemned 


in them, and in Charges. _And the Plaintiff Cingvery the _ 


aarchaid.caſe, before he requeſt. the Sentence to be put jn = 
Execution, as to the pricing Lot or Thing adjudged ) 
ought to call the Defendant, to {ce the matts 7 I 


1T] anifeſt and apparent 3 and allo he 
muſt defire that Witneſſes may ÞB2 produced thereupon, 
and may be Sworn and Examined as to the value of the 
things adjudged. And if the Plaintiff prove the clearneſs of 
the ſaid Matters, or that they are apparent, what _— 
e 


in the #NTence., Mace 


Dd grontirrone ) 
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he claimeth by that Sentence, then in the preſence of the 
Defendant or his Proctor, he mult defire that the Sentence 
may be put in Execution, and the Defendant is to be com- 
pelled to pay the value of the Tliing, or maticr adjudged, 
by the aforcſaid Sentence, as in other ordinary Cauſes, 
but if the Premiſſes, ( as to the aforeſaid making apparent 
the things adjudged, ) were done in Penalry of the Con- 
tempr of the Defendant, then before any Execution te of 
the ſaid Sentence, as to the clcarneſs of the matter, the 
Defendant ought again ( t leaſt it is moſt lafe) to be 
Cited to ſhew Cauſe, why the Sentence already pronoun- 
ced, 25 tothe apparent value of the things adjudged, oug'r 
not to be pur in Execution, and the faid Party admoniſh.d, 
to pay the Sum or Value thus mauc apparent. The reaſo) 
of tis is, becauſe the Defencant may appeal from this 
Liquidation , or manner of makiig the Matter adjudged 
apparent, if the Judge exceed due Meeſare, or Modern'i- 
on. Andobſcrve, that in that caſe, of making the matter 
adjudged apparent, if the Defendant do appear, he niay If - 
except againſt the Witneſſes, produced toprove the ſame,and 
may uſe any defence, which he might of right have uſed, Þ} 7 
if the ſaid Liquidation or Proof of the value had been 
made before the Cauſe was concluded. But this limitation 
is yet further to be made hercio, tliat if tlie Plaintiff has al- 
ready alledged the value of the Premilles in his Libel, and 
hath produced Witnelles thereupon, and pot their Depelt- 
tions publiſhed ; then this Publication doth fo prohibit and 
obſtrutt the ſaid Patty, rhat he cannot produce new \Wit- 
neſſes upon this Matter or Value. To conclude, it tie 
Party againſt whom the Sentence 15 given, doth not pay 
the thing adjudged, (if it ben his Cuſtody ) and accorc- 
ing to the tenor of the Monirion to that cffe&, above- 
mentioned, then the ſaid Party is to be Excommunicat© 
ſignified and Ifmprifoned as above, in the Second Part of this 
Book, touching Excommunications. Thus we have gore 
through the whole proceedings in plenary Cauſes, from tl 
firſt Foundation to the Exit, or final Determination and 
Authority, the Eccleſiaſtical @ourts can pretend to have in 
the ſame. 
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Eccleſiaſtical Courts, 


THE FOURTH PART 


— — 


The Whole Order and Manner cf proceeding in S'mma- 
ry Cauſes from the firſt Inſtituting until the Determi- 


nation thereof. 


CHAP. LI 


SEC I. 


I. 


1. What this proceeding is, and when ſaid to be ſuch. 
2, The order of Obtaining, Executing, Certifying and bring = 


. Ing inCitations intheſe Cauſes. 


N the beginning of the Second Part of this Book as 
alſo in theFirſt Part, you heard that there were two 
ways of proceeding in Cauſes in theſe Courts; the one 
Plenary, the other Summary ;z according to which 

Ivrm of proceedings, the Cauſes were alſo divided into 
M 


Plenary 


> - 
- TER. 


, nn _- 
"= 42 = 


| 44 
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Plenary and Summary, the former of which has been even 
now {apke of, and iully defined. Now this Summary pro- 
ceeding, is faid to he that in which no reaſon of order js 
kept, but racher all order js deſerted, the truth of the FaQ, 
+6ail.yra8.,h, being only inſpected : + Or 1r.1s proceeded de plano, ſine 


lib, 1. 0. 7.n, ſtreprtut, & ſioura judicii : To wit, zccording to TheforM of 
5s. Mynſ. Inſt. the — And Tis Summary proceeding is divided into ' 


de ſucceſs. ſM- F :-4-aordinarium, DMomentaucum, * ummatiſſimum, What 


blats. in text. Nye: , , 
erant,n.4. Lan. theſe are, and whar priviledges this Summary Proceeding 


c. quniarr, n. Acquires to itſelf, the aforeſaid Authors have declared ; ef- 


12. & in c. pecially Lanfrance, and- Alciatus, who are very Copious, 
Jepe, = "217 herein In the places afore quoted. 

EC Paz 2, It isneedleſs to repeat 2gain the order of Obtaining, 
copnitione, Sect. Execvting, Certifying, and bringing Citations into Court, 
gualiter fiat, 1eeing that is already done, in the Second Part of this 
fol. 37. Bartol. Book, and ſeeing the ſame order as tothat, is alike obſer- 


in exiravazan. od in all Cauſes. 
ad reprimend. 


verb. ſummas- 
718, OF verb. de 
plan, 


CH i 3. 


The Manner of giving in the T.ibel in this Proceed: 
ing, getting the Perſonal Anſwer, Producing, 
wor hin Examining and Publiſhing the Wit- 
neſles. 


1, How the Libel is effered and admittcd in this proceeaing, 
and how diſſented from by the Adverſe Party, 

2, How the Perſunal Anſwer, and the Witneſſes are reque- 
fted, and taken, &c, ani publiſhed ; and how exceptions 
alſo may then be given as before, 

2. The manner of ge: tins the firſt Aſſiznation to hear Sen- 
tence in theſe Cauſes. 


H E Plaintiff ( that is, his Proftor ) muſt give inte 
Libel, and deſire that it may be proceeded Summzri- 


ly, & de plano; which Petition, the Judge Decrees : 1Þe 


"Defendant Replies, that he diſſents from the Premilles; 
alt 
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ven and this diſſenting is ſuſhcient in theſe Cauſes without con- 
7" Þ teſting Suire + and denying the Libel, &c. as in the Plenary F Lanf. ubi ſus 
: by Cauſes: Then the Plaintiff deſires, that the ſaid Libel may 7 <- Peg 

z 


be repeated in full force of the Poſitions and Articles ; which " 3* 
jos the Jadge may ſo repeat, with a Sa!/vo Fure impertinentium, 
B & nm admittendorum. Then the Plaintiff deſires that the 


— Proctor of the Defendant, may anſwer to the ſaid Libel ; 
F ” who anſwers no otherways than that hg doth not believe the 
= K Politions to be trae. 


2, Then a Citation is requeſted for the principal Party, 
to appear before either the Judge or Commilſioners, and 
: the ſaid Citation is to be brought into Court, the Anſwer 
nt | to be taken, and all things to be done, like as is ſhewea 


= in the Fourth Chapter of the foregoing Part. The Wit- 
Fn ncſſes are alſo to be Cited, Produced, Sworn, Exami- 


ned, Publiſhed and Excepted againſt, in all things, if 
occaſion be, as is at large Specified, in the Chapter fore- 
going. 

3. Now the Proofs being publiſhed, the Procor of the 
Plaintiff, or he who hopes for Victory in the Cauſe, deſires 
the Judge to Aſſign a time to hear Sentence, if the matters 
eed- | propounded, or to be propounded, obſtruct not. _ And this 
ing Is called the firſt Aſſignation to hear Sentence, and enjoys 
Vit. the like priviledges in theſe Cauſes, as the Term Aſſigned to 

propound all Aits, in Plenary Cauſes. 
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I 1. 


CHAP, 


Of SENTENCE # th:je Summary Cauſes, ani 
the matters preparatory thereto. 


& © os wLE% » 


i. Witneſſes may be prodjiced on the day which was Aſſiened 

or Sentence, as above. 

2. How and when it is ſaid to be concluded in theſe Cauſes. 

3. Irformations and Sentence muſt be given as in the Ple- 
nary Cauſes, 

4. How the Sentence muſt be drawn, and pronounced in Ple- 

; nary Cauſes, as well as in theſe Summary Cauſes, if the 

at Defendant is Dead after the Suit 25 Conteſted, - -— 

k 5. The Sentence to r(queſted ard put in Execution m-liks 

ih manner 4s before. 

6. The Prottors Petition againſt the Executor or Adminiſira- 
tors of the Deceaſed, in order to call them to ſhew Cauſe 
why the Sentence pronounced in theſe Cauſes, may net be 
put in Execution. 


Pon this Firſt Aſſienation to hear Sentence, (if-the 
\" i 8] things propcunded obſtruct not) in theſe Summary 
i Cavfes, t! c ®lainriff or tie Defendant, if they have aly 
Fa, neceſſary *Vitncfſes, preſent in Court, ard do Swear that 
they are 1«ceiſiry on their beialfs, the Judge may Admit 
Ewear, and R:amine their, and they may be objccted # 
eainſt or rejected in the vey ſame manner as when the Wit- 
nefſes are produced, on the day Aſſigned to *ptopound all 
Ads, &c. in Plenary Cauſes, to which we refer you, bi 
ving ſpoken before. 
2, Onthis day thus Afſizned for Sentence, he at whoſe 
Petition it was ſo Aſſigned, muſt deſire again that it Ma) 


be Aſkgacd, ad audiendum Sententiam ſimpliciter, or that ” 
nex 


ang 


not be 


(the 
mary 
> any 
\ that 
dmit, 
ed 3- 
Wit- 
nd all 


1, ba 


whoſe 
; may 
at the 

next 
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next Court day, may be again Afligned tohear Sentence ab- 
ſolutely. And the Adverſe Party may either diſſent or keep 
filent at the premiſſes. And if neither Party ( before this 
ſecond Afſignation to hear Sentence is made) do give in any 
matter, Allegation or Exceptions againſt the Witneſſes 3 
then this ſecond Aſſignation, induceth a concluſion in the 
Cauſe. And note as above that jf on the ſaid day, ſo aſlign- 
ed to hear Sentence, nothing is done, then it is fald to be 
concluded in the Cauſe pf» fatto. 


3. Tiis being done, Informations are to be had and made 
12the Cauſe, like as is ſpoke 18 the prec-odings 12 Plenary 
Cauſes, and Sentence is to be given in the {ame manner, as 
was there directed. 


4. There is this one thing very materi:] io be confider- 
ed, which is common to all Cauſes, both Plenary and Sum- 
mary ( and which I omitted in the foregoing part ) Sev. 
if the Adverſe Party, againſt whom Sentence 15 to be pro- 


nounced, be Dead after the Sore 15 Conrefted, and before 


the Sentence 1$ To pronounced, yor-ovght To take Tae,” 


how you condemn the Perſon Deceaſed, ( though perhaps 
the Sentence is made in preſence of his Proctoc)) 2n any 
thing ; becauſe in that caſe, the Sentence would be Null 
and Yoid, bur let the Sentence be drawn after this man« 
ner; We Decree the Party of the ſaid 1. to be condemn- 


ed in ſuch a Legacy or 11 Charpes, and to hEzdmonimed” 


4 ug T. and 1: this Calc, after the Term which 1s 
Moved by the Law, for an Appeal, is clapſed, ( which 


by the Law is to be done within ten + days, by the Law, + 31nf. nf. 


but within fifteen days, ( by the Statute Y) from the time of 
pronouncing the Sentence? ) the Executors or Adminitira- 


tors of the Deceaſe.!, are io be called to fee the Sentence 


Put 1n Execution. 
ESI 


5- Now the Sentence is to be requeſted to Exccution 


in like manner as i2 Plenary Cauſes, a Citation being har! 


de excep. Set. 
Item (1, n. 2. 
at'.prat, 05s 
erv. l. 1.0. 
139. per For, 
Mynſ.obſ. Cam, 
[3 5. 2.22. 2. 
h, 3:90.11; 
{"- >211h. de aps 


apainſt the Party, againſt whom Scntence was aid, OD ,y /r j-/.,n,9. 
ſhew Cauſe why it may not be pus in Execution ; upoi ts p.rut. ff. Litvfe 


return whereof ir m2y be pit ia Execution as before. 
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* PþilippusDe- 
cis in T, . de 
Reg. Jur. Se. 


in heredes, i 


tis cum defun- 
&o ſit contefta- 
ta, tranſit pro- 
ceſs, ad nerd. 


f Alctat. prav. 
ae remiſſion. (& 
relation. T. de 
Senten. Petiti- 
on. Weſemb. f. 
de appellation. 
CF relation. n. 
22. Facob. 
Blam. Proc. 
Cameral.t.59. 
N.I5. 14-07 ?. 


25: n. 43. (t 


ſeq. Gail. 1.15, 


TI. n.ult. ob/. 


I 21, 71 fin. (s 
ebſ. 42. n. 5 


Gymn, vc. Re- 


miſſoriales. 


Set. penult.7to 
ult. 


6. But if in caſe the Party 1is Dead, as was even now 
ſaid, then the Proctor who ob:ained the Sentence, muſt al- 
ledge that after the Sute was Conteſted, * or perchance 
whileſt the Cauſe of Appeal was depending, AV. ( that is, 
the Party againſt whom the Sentence was given) Died, 
having made his Will, and appointed ſuch and ſuch Execu- 
tors who have proved the ſaid Will, Legally ; or that the 
ſaid Deceaſed Died Inteſtate, and that Letters of Admi- 
iſtration of his Goods, are committed to, and taken by 
A7. wherefore he muſt requeſt that the ſaid 4. may be 
called againſt ſuch a day, to ſhew Cauſe, why Sentence 
already Read, and Pronounced in ſuch a Cauſe betwizt 
iuch and ſuch Perſons, may not be put in Execution, and 
the Charges taxed. Upon the return of which Citation, 
the Sentence Is to be put in Execution, and all things ate 
to be atted and done, in and about the ſame, ( like as 
was ſhewn in the foregoing part, in the laſt Paragraph ) 
£5 though the Party had nor bcen Dead. We might here 
proceed to ſhzw the order and manner of Relations, Con- 
ſulcations, and Remiſſions, what they arc, and when and 
how done; but I muſt acknowledge this to be negorrum 
nimis arduum, and muſt therefore refer you to my Au- 
thors, + and ſubmit the matter to the Learned, to receive 
its [[uſtration. Except where Mr. Clarke maketh mention 
of cichcr of cheſe, in this his Practiſe. I ſhall adventure 
to make the marrer ſo intelligible, as that the meaneſt Ca- 
pacity may in ſome meaſure apprehend them: Thus 
having ſewn the whole Proccedings, which are common 
to all Czuſcs. both Summary and Plenary in gencral; | 
now intend to proceed ig my propoſed Method, ard ſhew 
how ſomc Cauſes require and enjoy ſome Priviledges 11 
the Pcccecdings, which are only proper to themſelves, 
and not to others. Such 5s are Appeals, Matrimonial 
Cauſes, Defamations, and Tithes, &c. and this with 7s 
much method as is poſſible, or can well be imagined, ha- 
ving ſuch a Labyrinth to wander in, and ſuch a Chaos to 
model, 2s all People will (1 hope ) own Mr. Clarke's Pra- 
Cliſe to be. 

And here alſo I might have obſerved ( before we enter 
upon the Treatiſe oi Appeals) that there are _ SCI 

nces 
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tences which are void ipſo jure, and therefore not to be Ap- 
pealed from : Burt this being a matter {o profound, and of 
roo great a depth for my Capacity and Experience, I ſhall 
therefore refer you to my Authors, + and to the Learned T Weſemb. pa- 
Civilians, whoſe Reading and Experience can better inform ratit.ff. l.49. 


: ; a . . R t.que Sententie 
them in this Point: To whom ( like as in this, ſo in all ſine appellatione 


elſe ) do I ſubmit, reſcindantur. 


| | 
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THE FIFTHPART. 
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The 


V3) Mo wi 


. Fhat an Appeal is, and what are its formalities. 
. How many ſorts of Appeals there are, 
. In wit caſe it is yermitted to Appeal from, and to, ont 


Of Appeals. 
C H:A-F..: 1. 


manner of Proceeding in theſe Cauſes in general 


SECT. ks 


and the ſame Fudge. | 

It is L-:vful to Appeal, from the Dean of Shoram ( 419 

oiker Deans, and particular Commiſſaries, which belons 

:5 the Arch-biſhop of Canterbury) to the Official of the 

fivel-rs, wt ihe Auditor of the Court of Audience. ri | 
Fo. 590 
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5. The Manner and Order of receiving and proceeding in 
Cauſes of Appeal, made ro the Courts of the Lord Arch- 
biſhop of Canterbury, and their granting Inhibitions 
thereupon. Alſo what theſe Inhibitions ought to cont ain, 

| and how certified and proceeded upon. 

| 6, The Manner and Order of receiving and proſecatins Ap- 

| peals made to the King*s Majeſty, which are Tricd and 
Determined by Delegates, and their pranting Letters of 

| Inhibition, &c. thereupon. 


$ Have preat need fo crave the Reader* ?P:rdon four 
, this Undertaking, knowing that in this Treatiſe of 
Appeals eſpecially, I ſhall become Iyable to Biame 
for not reducing all Mr. Clarke*s Titles, 1nto their 
proper Order and Claſles as Mr. Clarke intei;dcd them. 
But. I beſeech you, good Reader, who ever you are, Co 
me but this right as compare his Chaos with this, and then 
—— tcll me how little reaſon you have for a Querele ; nay l 
hope you will rather excuſe what is amiſs, or at leaſt re- 
gulate it : Either of which I ſhall own as a kindneſs. The 
Method I have propoſed in this Treatiſe of Appcals, is to 
lpeak firſt of the Order of Proceedings, and the Practiſe 
which is common to all Appeals in general, and next, that 
Order and Praiſe, which is common to thoſe Appcals, 
which are made from Sentences and G:icvances, ſcverally 


ral | 2nd reſpeCtively. 


1. Now an Appeal + is no more in Law, than tlic a5king + v-pmb. MT, 
or requeſting help, and afliſtance from a Superior, again!t 4 .cppel. to re- 
the Injury done by an inferior Magiſtrate : Or an Appeal {a- i» 2, 3. 


Is 2 Certain Provocation, gradually made, from an inferi- 

or Judge, to a Superior, thag he may de novo, take Cog- 

one lzance of the Cauſe alrcady tryed, and ( as the Appel: 
| lant intimates) unjuſty determined, and that he may 
D reduce the Sentence, already pronounced, into a more equi- 
nr table State z now theſe Appeals have certain Formalicics, 
the or Solemnities to be obſeryed : The Obſervation of which, 
He the chief Cauſe, of the Appeals ſubſiſting in their pro- 
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perform. To the formal part of an Appeal, is requeſted, 
Firſt that it be done gradatim, or gradually ; that is, to the 
next and immediate f Superior Judge, no mediate or other 
Judge, being betwixt the Judge from whom, and to whom 
it is Appealed. Sccondly, that there be a Solemn manner 
of Appealing, which is two fold; the one which is made 
v1vA voce, with the living voice; the other which is made 
in writing. Thirdly, that there be thoſe things which are 
more commonly called Solemnities: And thoſe are, the 
Oath, that it is not frivolouſly Appealed; and alſo that 
(according to the Cuſtoms, Statutes, or Priviledges of ſome 
places) a Bond or Caution be given, to Proſecute the Ap- 
peal, and topay the thing adjudged, &c. Fourthly, to this 
form of Appeal, doth alſo belong the Fatale Appellations ; 
which is a certain ſpace of ime; appoinred for tne Appeal, 


o Called 2 7aro, that 1s, Death, for during that Time, (0 
appointed, the Appeal is Iaid tolive ; whic red, 


It 1S iuppoled as Dead; by realon of which Death Or Ex- 
piration, the AppeaT is extinguiſhed, like as the natural 
Life is extinguiſhed by the natural Death. And this Fatais 
is either ſuch as _is_appointed for interpoſing the Appeal) 


Twhmich is Ten days by the Law, within which time; The 
Appellant ovght to Appeal, either before the JudpF, by 


whom he 15 Frieved, or before a Notary) or_Juch_28 is 
'* yn, cent. 1, appointed for the Proſccutine * of the Appeal; in which 


96/: 31-cen'-3-rime the Appeal 10 interpoſed, ought to be Profecuted to 


obſe 54. Garl.1. 
9h, I4I.Rubric. 
Q&T lb. 2.n.1.6, 
cum. ſeq. 


TWeſ. parat. ff. 
de appel. n. 5. 
Plenivs. vero 

videas de his 


eppellatio. Seft. 
I5. per bot. 


the end, 


2, Now Appeals are of two ſorts, (Sci/.) either Judici- 
al or Extrajudicial # The firſt from the Sentence, the lalt 
from the Acts and the Extrajudicial Decrees. 


app. de verb. 5: Bs 
fizn. @ Sebajt, The Judicial Appeal Definitive, 
Atmers. verb. js made either from: or 


the Sentence. Interlocutory. 


> Oy? we Kc —= oa Fs wv#2ltncu-wm wc. mA 


_m 


- — 
be * -= - 


-_ — 
Sz — 


Th 


7; i 


BARREL. 


_— ———_— 


PART. V. Eccleſiaſtical Courts. 


187 


—— 


\ Deferring to pronounce Sen- 
tence. 

Rejecting ſome concluding mat= 
ter, ſuch as are cauſed when the 
Sentence is pronounced. 

An injuſt Excommunication up- 
on a falſe Certificate, of the Cita- 
tion. 

Immoderate Taxing oi Charges. 


The Extrajudicial Ap- 
peal may be inter- 
poſed upon ſuche 
Grieveances AS any 

| vue may ſuffer, by 


wherein to do any Act, &c. 


JI. 

Many other Grievances may be inflicted, according to the 
circumſtance of the matters or things in Conteſt, and thence 
may ariſe Cauſes of Appeal ; to enumerate all which Grie- 
vances, 15 not within the bounds of any Man's Knowledge, 
cr Foreſight, to particularize. 

3. If a Judge do conſtitute or ſubſtitute, ſome one to 
proceed upon all Cauſes in his abſence ; or another to pro- 
cecd in ſome particular Cauſe, or in ſome certain particular 
Cauſes ; Or if a Judge doth grant his Authority to certain 
Cicrzy-men, to Examine Witneſſes in remote parts, as in 
tne Fourth Chapter of the Third Part, &c. If any Grie- 
Vance 1s inflited, or offered, by this Subſtitute, particular 
Commiſſary, or Commiſiaries, ſo appointed as aforeſaid 
the Party grieved thereby, may Appeal from the ſaid Sub- 

Itmte or Comm] 


ary, &c. to the fime Judge, who ap- 
pointe" That_Subſtiture, or gave tat Authority : Ind 
lence comes this general Concluſion, that it 1s Lawful to 
Appzal from one who is delegated, to one who delegatcs. 
+. Atthe beginning of this Book where we ſpoke of the 
lodern Judges, there areexpreſt the Reaſons why the Of- 
Cal of the Arches, was anciently called the Dean of the 
arches, though in very deed he be no Dean but an Offici- 
41: Sceing therefore, not only the Dean of the Arches, 
bat alſo the Dean of Shoram, and Creydon (though ſcituate 
En the Dioceſe of London) z and Nyn- 
979% unmediately ſubjeR to the Arch-biſhop of _ 
uy, 


Too ſhort a delav or iime * * Lanf. de in- 
terlc. "ba Ap. 


; nh. 68g, 
C Denying Audience to any one f | 7 7c 5174, w, 
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f Pug fit Inhi. 
biti» T7 que de. 
bet continere, 
Roding. pand. 
Cam. |. *D fl. 


I 1. Gyl mn, vc. 


Inhibitio, Sed. 
Differentia, 
Weſ2mb. para. 
Reli3.49. t. 7. 
Rs 3. 


That this us t/o 
91 der and man- 
ner of receiving 
Appeals, ard 
granting Inhj- 
bitions as ly, 
Clarke ſays, 1 
could produce 
ſeveral preſi- 
dents, m the 
Courts of the 
Lord Arch-li- 


ſhop of Tark. 


bury, and are almoſt exempt from the Juriſdiction of the Di- 
oceſan Biſhop, and may Appeal from them, (as from par- 
ticular Judges, having Juriſdictions limited and reſtrained) 
to the Courts of Arches or Audience. For the Statute, 
which is ſet forth,touching the form of interpoſirg Appeals, 
makes no mention of theſe Appeals, theretore they are lett 
to the diſpoſition of the Common Law; likewiſe for the a- 
boveſaid Reaſon, it is Lawful to Appeal from the Commilſ- 
ſaries, of the Arch-biſhop of Canterbury, within the Dio- 
ccls of Canterbury, unto the ſaid Courts of the Arches, and 
Audierice. 

5- Now if an Appcal be interpoſed, from Grievances, 
or a definitive Sentence, pronounced, or inflicted by an 
inferior Judge, in remote parts, an Inhibiron is firſt to be 
requeſted from the Judge to whom it is: Appealed, (v:z.) 
from the Court of the Arches, or the Audience ; (in which 
Inhibition, is uſually writ or inſerted, a Citation for the 
Party who obtaineth the Sentence ) { or at whoſe Petition 
the Grievance was impoſed, ( which Party is calicd the 
Party Appellate,) to anſwer in a Cauſe of Appeal; and 
by vertue of this Inhibition, the Judge from whom 1t 1 
Appealed, his Regiſter, and the Party Appellate, are to 
be Inhihited, that they proceed not further, to the Execu- 
tion of the Sentence, pronounced againſt the Appellant, 
whilſt this Appeal depends, nor do any thing to his pre- 
judice: 'And this Inhibition is to be certified to the Judge, 
to whom it is Appealed, with a Certificate thereupon, 
making mention what day the Judge and Party were Inht- 
bired, and on what day the Party Appellate, was Ciredt0 
anſwer in this Cauſe of Appeal. And if the ſaid Party AP- 
pellate, do not appear, he is to be proceeded againſt, and 
Excommunicate in manner and form, as was ſpoke in the 
Second Part of this Book, where it is treated of the origiual 
Proceſs, or Citations. : 

6. All Appeals, fromthe moſt Reverend the Arch-bl- 
ſhop of Carrerbury, or from his Courts, and Judges, (vi%) 
from his Courts of the Arches, Audience, and Pcerogativ6 
areto be interpoſed to the King's Majeſty, and his Couſ 
of Chancery; and the Protor of the Party Appealings Þ 


wont to draw the form of a Commiſſion, which he ought ©0 
oy Intimate 


OD [Bp ptit cirond hit 
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;ntimare to ſome Maſter in Chancery, (particularly deſign- 


ed for this purpole ) rogether with the Inſtrument of Ap- 
peal, if it be Appealed Extrajudicially, before a Notary 
Publick; or otherways, with a true Copy | of the Act, 
made before the Judge, (from whom it is Appealed, ) Sub- 
{ribed with the prop-r Hand Writing, of the Writer of 
the Acts of the ſaid Judge, if it be Appealed at the Acts 
of Court, at the time of pronouncing the ſaid Sentence : 
And then this Maſter, doth teſtify, by a Subſcription under 
tis Hand, on what day this Commiſſion was Exhibited be- 
fare tim; and afterward, the Proctor obtaivs the ſame 
vader the great, Scal of England, which he mult preſent to 
the Judges, who are Delegated by that Commiſſion, un- 
ver this fo:m : 1 N. on the bchalf of our Soveraign Lord 
tie King, do preſent to your Authority, theſe Letrers 
Commiſſional ; and do defire that ye will vouchſafe to take 
upon you the Execution of them, and Decree , that 
the Judge from whom it is Appealed, and the Party Ap= 
pellate, may be Inhibited, and that the ſaid Party Appel- 
Jate, may be Cired to appear upon ſuch a day, to anſwer 
inſuch a Cauſe of Appeal. Then the ſaid Judges make 
anſwer thus: for the Honour we bear our Sovereign Lord 
the King, we take upan us the Execution of theſe Letters 
Commiſſional, and do Decree, that it ſhall be proceeded 
upon, according to the tenor of the ſame, and that thz 
Judge from whom it is Appealed, the Adverſe Party and 
all others be Inhibited, and we Decrce the ſaid Adverſe 
Party, to be Cited to anſwer in a Cauſe of Appeal: And 
in theſe Appeals to the King's Mzjelty, it is to be proceed- 
ed in all thinzs like as in other Cauſes of Appeal, to the 
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F Atteniits 


quod ubi !iters 
delezationis 


Courts of the Arch-biſhop of Canterbury. And note that IT ſung preſent et 


1s very neceſſary, 
eſpecially thoſe which are Exhibited before the Lord Chan- 
cellor) 4 the date» or day of the firſt Exhibition or Preſen- 
tation of this Commiſſion, be writ down, that ſo it may 
appear to the Party Appellate, whether or no the Party 
appealing, do duly proſecute this his appeal within the 
time aſſigned him ( by the Judge from whom ne 
appealeth ( for that purpoſe: Which if he do not 


then the appeal may be deſerted ; and this deſertion, 


that in every Commiſſion of appeal, ( and ſufficie Notaris 
ſcribere talis 


Exhibuit tales 
literas {yc.que 
incivtunt fic GT 
finiuntur ſic,nec 
eſt neceſſe inſeri 
torus tenor li- 
terarum.Lanfr. 
in c, 'quonia'n, 


de prob. n. 9. 


will 
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will appear, by inſpecting the King's Commiſſion ; in the 
proof whereof the Party Appellate, will be very much re- 
lieved, ſceing ſuch deſertion may appear ſo eaſily ; but 
for the better underſtanding this Cauſe of deſertion, ob- 
ſerve what is ſaid afcerward. 


SE CI. 2, 


» What are thoſe four times, which are to be conſidered in 
Appeals, and how Appeals are interpoſed, and when, 

. Why there i a neceſſity for the Prottor to Appeal, thongh 
bis Office ts expired, or determined, 

. The Manner and Order of aiking and requeſtins Apoſtles 
or Diſmiſſions. And within what time, they ought ſoto 
be ashed and requeſied, alſo what theſe Apoſtles are. 

What remedy if the Apoſtles are vefuſed; and why you 
muſt neceſſarily Appeal from ſuch refuſal. 

. The Manner of Afſſianing the Apoſtles, and appointing 
the Appellant to Proſecute and Certifie, &c, 

. The Manner of the Proctor of the Party Appellate his aj- 
pearing before the Fudge to whom it us Appealed, to get 
his Decree, for the Party Appealing to Proſecute. 

. When and in what caſes the Party Appealing (if he can- 
not get bis Appeal determined in the firſt year ) ought to 
have a part of the ſecond year allowed for that purpoſe ; 
and how the Appellant ought to make a Proteſtation, 
what Impediments hindered bu getting the Appeal dcter- 
mined, &Cc. 

. Alſo what theſe Impediments are, which may be alledged 
to get the Fatale Legis, and the Fatale Hominis pro- 
ropued. 

. In what part of the Preceedings the aforeſaid Impedie 
ments ought to be alledged by the Appellant, in oraer to 

get longer time fr this bis Appeal, -_— 

10. In what caſe a ſecond year ought to be allowed, the ſaid 
=? Appealing, in which to get hus Appeal determi- 
ned. 

11. In what caſe, the Proftor Appealing, may be compelled 
to proſecute the Appeal, and give a Libel, without aty 
Decree for the principal Party himſelf to proſecute. 

I 2s 


red itt 


en, 


hon gh 


poſtles 
It ſo to 


oy 
hy you 
nring 
11s 4þ- 
to get 


Ee CAN- 
ht to 
rpoſe ; 
ation, 
deter- 


edged 
s pro- 


mpedse 
-der to 


'E ſaid 


Fermi 


yelled 
ut any 


When 


DART. V. 


D280: 0711 ul 
: Eccleſiaſtical Courts. 


12. When and in what caſes it ought to be Decreed for the 
Party Appealing to ſhew Cauſe, why his Appeal may not 
not be declared as deſerted. 

13. The Manner of proceeding, when the Party Appealing 
is called ſo to ſhew Cauſe, why his Appeal may not be de- 
elared for deſerted. 

14. The Manner of proving that tre Appeal ts deſerted in 
this Caſe. 
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I theſe matters of Appeal, there are four times to be 
conſidered + the Firſt is the time of interpoſing the Ap- + Weſems. par. 
peal; 00 THAT IS TEN. COS. Secondly thetime of deſiring the # 4: 4ppet.r. 
Apoſtles,” That 1s thirty days, which take place immediately quand Appel- 
from the Sentence. Thirdly the time of Preſenting himſelf anne: 
mY . . J.de nt. 
before the Judge ( to whom it is Appealed ) with this Ap- 4 pel. n. gr. 
peal; Fourthly, the time of Proſecuting this Appeal, ſo #iam 1:47. jr 
interpoſed z ZN EDA CME bs A pears ſometimes two years, 7". n. «. 
which occurs from the time of the Appeal interpoſed LING -preceden, 
within which time unleſs the Appeal be proſecuted, ir is 
pronounced as deſerted, and the Cauſe is to be remitted 
back to the Judge, from whom it was Appealed * amongſt * 35». Ca 
the Saxons ( faith Weſembecy) * in ſome Caſes, they inter- mo Cent. Ts 
poſe the Appeal immediately, at the ACt of Court z upon HW-ſond uh; 
the pronouncing the Sentence, or the inflicting the grie- ſua. n. 2, Chi. 
vance; which practice is rarely obſerved ; for we rather {ian in pra. 
reſpett the time limited by the Law for that purpoſe ; ©”: 124.125. 
therefore whether it be Appealed immediately at the At of Co ith. __ 
Court or not, it is neceſſary, that afterwards (in the dre Feng pr 
time, appointed by the Law ) an Appeal to be interpoſed o3/. 7. Larfr. 
in writing, ubi ſu. Rs. 49» 
2, Now the Proctor, though his Office is Determined ; 


ExtinCt, ſo ſoon as the definitive Sentence 1s pronounced (un- 
TMroxy be Exhibited de novo ) yet this Proctor ovght 
to Anncal from the Sentence, in due time and place Ie | 
u— co prove tmTome contrary order ; For otherways 
CCttem tm mm Acton again his Prod 


tli P3InIF his Proftor, ( ſo negle- 
Qing to Appeal ) for ſuch damage as he may ſuffer, by ſuch 

hepicRt of his Proctor. 
3- If any Appeal froma Definitive Sentence, at the Acts 
of Court, and doth deſire Apoſtles to be given, and afign - 
ea, 
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+ Weſems. ubt 
ſupra lth. 4 9. 
T. de Lib:li1s, 
dimiſſpriis. n.3. 
4+ Chilian''s in 
prat. c. 139. 


® Weſemb. ubj 


ſupra. de app. ff. 
Tt. 9. de quo us 


#1:2eft proteſta- 


Ti, t9n tamen 
neceſſarium. lit 


c. Lanfranc. ubi Notary Poblick, and Witneſſes, and alſo requeſt the No- 


ſupra de Appel. 
A. 83, verſe. Se- 


cund® re;uiritur 


quod proporatur 
proteſtatio, non 
eft neceſſe am- 
plies Appellare, 
tutins tamen, 
ON. ad finem. 
nota bene. (F n. 
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ed, and the Judge Aſſigneth a Term or a Time allowed 
in the Law," 01 which to receive Apoſtles ; the Party Ap- 
pealing, ouyit within thirty days, T (to be accounted from 
the time of progouncing the Sentence) to go ( from one 
time to another and from that huur of the day, in which 
the Sentence was pronounced, even until the laſt hour of 
the day, in which the Apoſtles ought to be requeſted ) to: 
the Court of Judicature, zni if he can have the preſence 
of the Judge in Court, he muſt defire and requeſt that he 
will grant Apoſtles, Inſtanter, Inſtantins,& Injtantiſſime,chat 
is, with all poſſible ſpeed. And if the Judge who js thus 
earneſtly ſolicited and called upon, do refule to give or 
Aſſign Apoltles, then is their juſt cauſe of Appeal upon 
ſuch refuſal. But 1f in that day or time, and place a- 
foreſaid ( in which the Party Appealing as above, was pre- 
{ent and ready to ask his Apoſtles) the Judge were not 
preſ-nt alſo, then a Proteſtation * is to be made by the 
{2id Party Appealing, before a Notary Publick, and Wit- 
neſles, that he is ready and prepared to ask Apoſtles, if 
in caſe he could have the preſence of the Judge z and for 
a further Cautel, Jet him deſire Apoſtles before the ſaid 


tary Publick, then preſent, to draw up a publick Inſtru- 
ment, upon this his Proteſtation and Requiſition , and 
alſo the Witneſſes then preſent, to give their Teſtimony 
thereupon. And like as the Party Appealing, (in order 
to found the Juriſdiction of the Judge to whom he Ap*f | 
peals ) ought to Exhibit rhe Inſtrument of Appeal, before F 
it is conclued in the Cauſe : Even ſo in the aforeſaid caſe, | 
he ought to Exhibit the ſaid Inſtrument, made upon the F | 

7 

7 


Petition of the Apoſtles, and the proteſtation ſo mace 
before the Notary and the Witneſles, or otherwiſe he ougit 
to ſuffer and loſe his Cauſe. And here obſerve, that it Þ | 
the Party Appealing, do not defire and ask Apoſtles, 11 F 


+ Weſemb. pa- Manner and form as aforcſaid, he ought to loſe his Cauſe F |; 
rat. F.1.49.T. of Appeal, though he might probably have a juſt Cauſe 
&e Libel.dimiſs. of Appeal, as to the principal Buſineſs. Now-thetc alt 
ne 2. Rosbach. called Dimiſſory Libels , becauſe by them -the-Caulſe 1 


pro +76 4: Uiſmiſſed ro him. ro whom ir is Appealed:- They Foooir 


Apeſt. per. 


AH ls) TC EC EONS © 
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lowed = name of Apoſtles, from the Greek 4m TW dmrianun, 
y AP* Þ which fignifies to ſend f away. F 4 eſemb, pas 


| from 4. And if the Judge, either at the time of pronouncing _— 49. 
n ON ÞF the Sentence, (when it is Appealed at the Acts of Court) ,,;/; —_ Roſe 
which or in the aforeſaid Caſe, on the thirtieth day afrer the bach. Proc. Ht, 
our of Þ contence is pronounced, doth Aſſign Refutatory Libels, 74-n. 2.4lciat, 
d) WE (that is, thoſe, whereby * he ſhews reaſons, wherefore © ow pet. 
elence BF he thinks not fit, to grant theſe Apoſtles, or Dimiſſory ——— Ke 
Libels) or doth order, and decree nothing upon your ſu finem, Chi. 
:6,chat Petition, touching theſe Apoſtles; though you have Ap- /tan in prad. c, 
Is thus WF nealed from the Definitive Sentence, yer if you do not 13% Koding, 
ive OB aiſo Appeal from the Denyal of-theſe Dimiſtcry Libels; age OY 
1 upon Bf or from the aforeſaid Afſigument of the Refutatory Lj- * 355? 
ace a" WY bels, you will be in danger of loſing your Cauſe. Bur 
'S PIC- WF Mr. Clarke bids you enquire as to this point of PraQtice, 
re NL though he ſays he has ſeen it thus adjudged. And theſe 
by the Appeals you may Profſecute both together, or ſucceſſively ; 
1 WIt- one »fter another, (if you have Appealed from them 
tles, if both) like as in other Cauſes of Appeal, from the De- 
nd for finitive Sentence, and from Grievances, as the Tezaticon 
of Charges, &c. and if you do not obtain both your Ap- 
peals, yet you may ob:ain one of them, (v:z.) in your Ap- 
Inſtru- peal from the denying of Apoſtles: For you ſhall noc 
obtain your Appeal from the Definitive Sentence, if you 


do not likewiſe Appeal, from the denying of Apoſtles. 


1 order 5, Ar ſuch time (as was now f5id) as it is Appealed - 
he AP" I before the Judge, 4 quo, or from whom, and that the 
before F Anoſtles are asked; the ſaid Judge (moving his Hat from 
d caſe, W þj. Head) muſt ſay, For the Honour and Reverence we 
20N ” bear to our Soveraign Lord the King, we grant this Ap- 
O Ma? YI veal, and inſtead of Apoſtles we Aſlign to the Party Ap- 
© ougit pealing, the whole and all the Proceedings, Then the 
Chat 1 Party who obtained the Sentence, mult defire the Judge, 
tes, n that he will pleaſe to Aſſign the Party (who preterids 
5 this Appeal) a competent time, or times, as wcll to + ita pradifcas 


Lv Profecute this Appeal, as to certifie the Proſecution of 1m in Curiis 
ret aYit: Whereupon 7 ſadge Alhipns Three TVEekT Time, Per- Hep. Ebore \ | 
;anſe , ha ; Tor The Profecnttonr-of The APPealy and a Months ©" « Lind 
v6octt ME ALBLQESY it; during which times, nothing 4 fre 
5 to be attemptcd or 1nnovated by the Party (on whole ,,,ns,verb.pro- 
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account. the Sentence was pronounced, or the Grievznces 
impoſed,) to the Prejudice of che Party appealing. 

6. Seeing it ofcen falls out, that the Party appealing 
doth Inhibit the Judge ( from whom he appeals, ) by 
vertue of an Inhibition, obtained from the Judge, to 
whom he appeals, and doth ſo reſtr2in his power, that he 
cannot proceed any further to the Execution of his Sen- 
tence, and takes no Care to Cite the Party Appellate 
or perhaps if he hath Cited him, takes no care to cer- 
tifie his Iahibition : Ia this caſe the Proftor of the Party 
Appellate, may appear before the Judge, (to whom it 


is ſo pretended to appeal ) under a EcoteNatjon of not 
conſenting to the ſaid Judge, nor any way proroguioghis 
Juridiation, furher than by Law he 3: barn; wa 
"Pfoteltation being always ſafe, ©c. he muſt Exhibit his 


Proxy in Writing for V. that is the Party Appellate, 
and make his part for the ſame, ( and under his Prc- 
teſtations aforeſaid ) he mnſt alledge to the ſ2id Judge 
that 2. the Party appealing hath obtained from his Court, 
certain Letters Inhibitory and Ciratory, to Inhibit the 
Judge, from whom it is app?2led and his ſaid Client, 
(chat is the Party Appellate, by vertue of which Let- 
ters, he hath taken care to Inhibic the aforeſaid Judge, 
but hath not taken care to Cite the Party Appellate, 
or perhaps hath Cited him, but takes no care to cer- 
tifie this his Citation, nor to proſecute this his Cauſe of 
appeal : Therefore he muſt defire the ſaid Judge, (to 
whom it 15 thus pretended to be appraled) to decree 
that the Party appealing may be Cited, againſt ſome 
convenient day to proſecute this his appeal, under Penalty 
of having the Cauſe remitted back to the Judge from 
whom ic is appealed, and the Party appellate, to be 
diſmiſſed with Charges: Which Petition, the Judge de- 
creeth; appointing a day for the appcarance of the ſaid 
Party appealing. And obſerve, that the aforeſaid Pro- 
teſtation is alſo very neceflary,: to be made on the day 
of the appearance of the Party appellate; leſt perhaps 
he ſhould ſeem ( by appearing ſimply without the afore- 
faid Proteſtation ) to conſent to the Judge of the appeal; 


for if it be not Lawfully appealed , the Judge hath - 
poe 
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power to take Cognifance of the faid Cauic of «ppal, 
becauſe by this appeal, the Juriſdiction of the Superior 
Judge is founded, and the Juriſdiction of the Inferior Judge 
is ſuſpended ; which though ir be ſo, yet if the Party ap- 


pellate do_appear before him, without the aforeſaid Pro _ 


reſtations, he ſeemeth to conſent to him, as a competent 


udge on Ms behalf. Bur this 1s to be underitood as co the 


Wo adge, who is appointed to take Cognizance of all 


Cauſes, whether appeals or others. 

7. If the Party appealing is diligent to Proſecute his 
appeal, in the firſt or ſecond part of the year, and then 
ſome Impediment doth intervene, which Impediment be- 
ing removed, there remains only ſo much come, ( and 
no more) as might ſerve the Party appealing, if he is 
diligent to get his Appeal determined in, then in this 
caſe, a ſecond year is not to be given this Paity thus 
appealing, but he is to have ſo much of a ſ{ccond year 
given him, as he was hindred, or- loſt in the firſt year: 
And fo a Computation is to be made cf one year, our 
of the days of the ſecond year, by allowing ſo many 
days, as were really loſt, or elapſcd by ſome Impedi- 
ment, or hinderance. Mr. Clarke ſaith that he hath ſecn 
this allowance made in a Court of Controverſy ſome years 
820; but he ſaich, that the late DoCtors hold the con- 
trary Opinion, ( viz.) that no time or proportion of 
the ſecond year, ought to be. given in lieu of ſuch Im- 
pediment, if there remained 2s much time , ( zfrer ſuch 
hinderance )) of the firſt year, as was ſefficient for the 
Determination of this Appeal, if ths Appellant had been 
diligent : Therefore conſultthe Furs persros, in this Cauſe. 
But a ſufficient time to Proſe- 
cute and Determine Appeals } 
Is ſaid to be oneMonth, though 
ſome hold that as much time 


+ Lanfr, de interlsc. of App. 1. $3. termpus appella« 
rionis finiende de jure communt &jt anna, (F ex legt- 
timacakula biennium; ſed hoe ſat. in Camera non eſſe 
obſervatur, de verb. ſign.a Sebaſt 4lm.vertum Appele 


may be appointed for this pur- Hatio SeeF.12.Gail.r 0bs.14 1.1.8. Myns.cent.6 0b.2, 


Pole, asthe Judge thinks tit in 


n.6:Roding. pand.Cam. lib. 1.tit. 28. Jacob. Slum. proc, 
Cam. tit.49.Alciat de Appellation. Sett.intra que teme | 


his Judgment to appoi 

PPounes Of pora in fine. Lind.de ſe 2ſs.Seft. (i tamen verb 
: *@tr" . queſt. poſſeſs. Set. (i tanen verb, 
k ſuſficient. Now the Civi- —_— ad proſequendum non ſtatui'ur tern:inus 4 
ans are of Opinion, that al- jure, ſed ad finiendum flatuitur annus, 77 ex cauſa 


tough ſome Impediment was 


N 2 cauſed 


biennium. (F in tit. de appe +5-1-1e16.pr o/ecutas 
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cauſed by the Adverſe Party Or the Judge from whom It 
js Appealed, ſo that the Cauſe cannot be ended 1n the 
firſt year, Or if there were any other Lawful Impediment, 
ſo as the Party Appealing, may or is not bound to proceed 
in the Cavſe, yer it is convenient, (at leaſt it is ſafe) 
razt the Party Appealing, (in 2ll Aas, in which tneſe 
Impediments do appear) do take notice to the Judge 
cf ſuch Impediments, and proteſt concerning them, 
that they are ſuch; eſpecially if the ſaid Impediment 
He IO EN be made by the Judge, or any other third Perſon: 
es ail. And this he muſt do to the following effeC : (Scil.) 
Alciat. de 4p- 1 proteſt that there hath not, doth not; neither ſhall 
pell. in exccepti2- {and any Impediment or Cauſe, on my behalf, ſo 8s 
nibus ad Te2u- this Cauſe may not be determined within the time ap” 
Toms pointed by the Law, but that it doth ſtand on the part 
ane: tempora of the Judge, Or the Party Appellate, Or the ſaid third 
Tonfranc. uh; Perſon, fo as It cannot be determined. 
ſupra. n. 53- $8. The Cauſes * which may be alledged to the purpoſe 
verſ. Exce ul!i- , foreſaid, or thoſe Impediments here ſpoke of, may be 
7r.a. Authzntica I k / 
de appell. cl. theſe. 1. If the Party Appellate being Cited to aniwer 
8. ts extr. d? Ne Party Appealing, in a Cauſe of Appeal, doth not appeal 
appelt. cap. ſiz- either by b1s Proftor, nor in Perſon, and if the Faity 
nificantious. Appealing doth uſe all diligence T to get the (z1d Party 


+ Lindwood. 


Excommunicate, &c. this is a jult Impediment, 2 leall 
We ſequeſt. c. for ſuch 2 time, 1n which the Party Appellate ſtood Ex 
frequens. verb. communicate. 2. If the Party Appellate doth give 11 0r 
projecuta legi- Exhibit any contrary Matters Or exception, which 15 not- 
Zime ita}; aÞ to be 2dmnitted, or perhaps which may be, «nd is 2d- 


ellatimem pro- __» , 
Fe finteligitur mitred, and yet doth defer the Sute as T0 the proot 


qui facit ſuam thereof, but proves nothing, this is a Lawful Impediment; 
dilizentiam ut becavic that Gniing Lit delay, {0 gLven to Prove) (FC. 
eam piſſit infra the Party Appealing, Caiinor aSk any things 1 order 10 
anum termt- 1__: I U ID» In 
are of 163 di bring the Cauſe to a concluſion. 2. Alſo if the Proaor 
citur quod ter- of the Party Appcaling doth give any concluſive matter, 
minus proſecu- which ought by Law ro be admitted, and yet the Part) 
944 \ ane App: IÞre, doth fo oppoſe the ſame, that he hincers 
> er ng the admiſſion of 1t; It afterward the ſaid matter is a6 
mitted, and is proved, this 15 an Impediment for ſuc 
time, as the admiſſion was hindred, and is to be com 
| Puced from the day in which the matter Was og” 
&+ 


| 
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A Alſo if the Party appealing be ſo poor, that he can- 


not Proſecute and finiſh his Cauſe, this his Poverty be- 
ing proved, he ought to have a ſecond year allowed 
him, as is ſpoke afterward. 5. Likewiſe if the Party ap- 
pealing be [mpriſoncd, all the firſt year, or fo long a 
time of it, that he hath not time enough remaining to 
finiſh this his Appcal, this is alſoa juſt Impediment. 6. Alſo 
if the Party aypcaling is hindred by ſome Epidemical 
Diſtemper, as the Plague, &'c. or ſome other Judgments 
of God, or the Command or EdiCt of the Prince, ſo 
25 he cannot come to Proſecute this his Appcal, this 1s 
alſo a juſt Impediment. 7. Alſo if the Party appealing, 
doth take care, to ger the Judge from whom it 1s ap- 
pealed, and his Regiſter to be admoniſhed to tranimir 2:2 
Proceedings ; and on the day aſſigned for the Trenſmiſſion 
ofthem, doth accuſe the Contumacy of the ſaid Regiſter 
and Judge, and doth inſiſt to have them decreed Ex- 
communicate, and doth offer a Schedule of Excom- 
munication, which he deſires may be read, and that 
Juſtice may be done: But the Judge to whom 1t 1s 
thus appealed, carcth not to Excommunicate the {iat:1 
Judge, ( from whom it is ſo appealed) and his Regiſter, 
but reſerveth the Penalty of their Contempt, from one 
day to another, ſo that the Proceedings are not tranſ- 
mitted in due time; this therefore may be accounted a 
Lawful Impediment: For the Proceedings not being tran{- 
mitted, the Cauſe cannot be Proſecuted : Therefore let 
the Proftor appealing take care, that the ſeveral Re- 
ſervations, which are made of their Contempt, ( for not 
tranſmitting the ſaid Proceedings ) be mentioned in the 
Adts, but not that they were made at his Petition. 5. If 
2 the laſt part of the year, (Sci. the laſt two or three 
months at the end of the ſaid year, the Canſe ( by the 
mutral conſent of the Parties) is put to Arbitration, 
and referred to Arbitrators, and tbat the Parties are 
mutually bound, or have promiſed by word of Mouth, 
that during this Arbiiration , the Proceedings ſhall be 
ſtayed, or that they will ſtand to this Arbicriment, anc 
If this Arbitration is Bot determined , until the end of 
the firſt year, in this Caſe, a ſecond year ovght to b- 
N -, 
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given. 9. If the Premiſſes, or any other Lawful Impedi- 

ments do happen in the ſecond year, then the Party ap- 

pealing ought to deſire a Reſtitution of the third year ; for 

by Law, a third year ought not to be given, but the ſaid 

Party appealing ſhall obtain the Benefit of a third year, by 

wy of Reſtitution, 2nd the ſaid Party appealing, ought to 

1i- all poſſible diligence in the Proſecution of that Appeal, 

in 17 :lyrd year, And theſe lmpediments are they which 

may be urged, as Cauſes why the Fatale Juris ( or the time 

limited by the Law, for the proſecution of Appeals, ) 

may be prorogued. There are yet other Impediments, 

which may be urged as Cauſes, for the proroguing the 

"nſ.nbſ.cent. Fatale Hominis, + ( which is the time aſligned or limited by 
Pg O the Inf:rior Judge, for the proſecution of the Appeal) and 
14% n.4 3d eſe may alſo be added to the former, viz. the tedi- 
Cam.f, 2 * , ouſneſs of the Journey, ( which the Appellant is to take) 
30 Firs! _, from the place of Judgment , or the Court of the firſt 
QT homi. + quid Jy ze, to the Place or Conſiſtory of the Judge, to whom 
= ; _ = he intends to appeal ; ( being perhaps an hundred miles 
baft. 4lm.verp, diſtant ) in order to obtain an Inhibition, within the time 
Appeliatiz, aſſigned to Proſecute, and Certifie ; 1n this caſe, the Ap- 
peal may be ſaid to be Proſecuted, though the time aſſign- 

ed by the inferior Judge, be elapſed before the Party ap- 

pealing, return from his Journey, &c. Likewiſe if the ſaid 

Party appealing from the Courty of the Arch-biſhop, do 

( within the time aſſigned to Pcoſecute, ) uſe all diligence 

E £# dicitur to ohtain the King's Commiſſion, * upon his Appeal, and 
gus 4ppellati- the Lord Chancellor js not at leiſure to Seal this Com- 
_ _ miſſion, yct the Appeal is Proſecuted, though the Com- 
: noo rd miſſion bcar date, after the day given or aſſigned to Pro- 
Appel. c. freq, Tecute ; and in theſe caſes, the time ought to be prorogued 
verb, projecuta, for the purpoſe aforeſaid. Likewiſe in thoſe caſes in which 
it is zppeztcd to the Courts of the Arch-biſhop, if the Im- 

pediment haypen on che account of the Judge to whom If 

is appealed, refuſing to grant, or Seal his Inhibition, yel 

the Appeal is ſaid to be duly proſecuted. So as the ſame 

be rco:!&ted, before the day aſſigned to Proſecute, or if 

then: ivition be offered within the Term, or before it bt 

clapſe!. If the Party appealing, ( before the day aſlign- 

=d to Proſccute his Appeal ) doth go to the Judge dos 

whom! 
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whom It is appealed) or his Regiſter, for a Copy of the 
Sentence, or Copies of the Acts of Court, (in order to 
Proſecute this Appeal) and theſe things are denied him, or 
at leaſt, they ſo delay to deliver them, that in the mean 
time, this Term aſligned to Proſecute, &c. is elapſed ; this 
may alſo be faid to be a juſt Impediment, and may have 
pong rcaſon, for the proroguing the Term to Proſe- 
cute, &c. : 


' 9. Bur if theſe Impediments + which hinder the Profecu- + 5s; Aypelians 
tion of the Appeal within the Fatale Hominis, or the Ter- nm profequens 
Afpellationem 
infra Termi- 
= m_ Jure 
' | vel homine preg. 
cluded in the Cauſe : For faith Mr. Clarke, I have known fixum probare 
It adjudged, that the Party appcaling, ought not to be velit ſelegitims 
tmpeditum ads 
mittetur ad hoc 
antequam lis 
ſit conteftata. 


the Party Appellate do alledge, that the Appeal is deſcr- 1a.Lind.deAp- 


ted, the Judge doth aſlign two times, or Terms, to hear 2*/ c- frequens 
be- verb.Proſecuta. 


mim Juris, do not 2ppear by the Acts of Court of the 
Judge (ro whom it is appealed) it is the part of a cantious 
Proctor, to alledge theſe Impediments, before it be con-+ 


admitted (afcer the Cauſe is concluded,) to alledge 
thoſe Impediments ( which hinder the Proſecution of the 
Appeal) not appearing by the Proceedings. Likewiſe if 


his pleaſure, whether the Appeal be deſerted or not, 
cauſe upon theſe two Aſſignations, the matter is ſaid to be 
concluded as to that Article of Deſertion, therefore it is not 
permitted, to prove the Impediment by Witneſſes, after it 
15 ſoconcluded upon the aforeſaid Article, though perhaps 
It be not concluded upon the principal Cauſe or Appeal. 
But here it is to be noted, that although it be alledged by 
the Party —_—_ ( that is, the Party againſt whom the 
Appeal is inſtituted, ) that the Appeal is deſerted, ( which 
All:gation is denied by the Party appealing ) and that the 
Judge doth ( at the Petition of the ſaid Party Appellate ) 
aſſizn to hear his Sentence, if in caſe the Appeal be not de- 
ſerted, and that not only once, but twice, or oftner; in 
thiscaſe, the Party appealing ( notwithſtanding ſuch fre- 
quent Aſſignations ſo to hear Sentence) may alledge, and 
provethe Cauſes of linpediment, if they appear not by the 
Proceedings themſelves. The reaſon is, becauſe the aforeſaid 
Alliguations, were not abſolute, but conditional, ( to wit) 
If in caſe the Appeal were not deſerted : But in theſe caſes 
conſult the Learned Adyocates : Though 1 caithMr.Clarke) 
N 4 Write 
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write nothing but what I have known, and ſeen prati- 
{cd. 

10, If the Party appealing were negligent in the firſt 
and ſecond part of the year, and yet diligent in the third 
part thercof, in which did remainſo much ſpace of time, as 
might ſerve to gct his Appeal determined; unleſs ſome Im- 
pe-timent happen, * by which he js impedited, ſo as he 

* De hac mate- eznnot fii.iſh his Cauſe; he ought in this caſe, to have a 
1g cond year allowed him, the Impediment being Lawfully 
de -þ. n. $;. proved, ſo as it do appar by the Ads of Court, that the 
werſ. quoro ul- Party appealing hath uſed his utmoſt endeavours to pro- 
_ *7a7 4 ſecutr and finiſh his Appeal, in the ſaid third part of the 
ein .4"5 firſt year, and thar he might probably haye ſo determined 
perv-r bo Proſe. IC 12d 20t this Impediment happened : Though ſome are 
cuta {9 Linf:, of opinion that where ſuch Impediment doth happen in 
wi ſ1p.n. 51, the end of the firſt year, all the ſecond year ought not to 
$2. benenota. he given, but only ſo much time of the ſecond year, as the 
Parcy appealing was hindred, or loſt in the firſt year. 

11. Now {© often as It 1s appealed from the Sentence 
of Excommunication, inflicted by an inferior Judge, the 
Proctor of the Party appealing is wont, and is bound to 
Exhibic his Proxy for the ſaid Party appealing, (in order 
to obtain the Inhibition and an Abſolution ) and make 
his part for the ſame; which thing is not uſual, in obtain- 
ing other ordinary Inhibitions. Therefore in this caſe, the 
Proctor of the Appcllate, ( ſeeing the Proftor of the aid 
Party appealing is ready to proceed in Court ) may defire a 
Libcl of the ſaid Proftor of the Party appealing, Or 
ciſe his Cli:nt to be ciſmiſt, without having any Decree 
againſt the principal Party to Proſecute. And if the ſaid 
Proctor doth not give in his Libc], then the Party Appel- 
late, is to he diſmiſſed, and the Cauſe is to be remitted 
back to the Judge from whom 1: was appealed, in like man- 
ner, as if the Party himſelf had been called to Profecute 
his Appeal. 

12, At the ſixth number of this Paragraph was ſhewn, 
that if zay do Inhibic the Judge, and takes no care to Cite 
the Party Appeliate, or perhaps do Circ him but doth no: 
Proſecut2 his Cauſe, he may be calied to Preoſecute the 


{ame, under Penalty of a final Remiſſion of the Cauſe, and 
3 


1tence 
e, the 
nd to 
order 
make 
btain- 
e, the 
e (aid 
fire 2 
af 
Jecree 
> ſaid 
ppel- 
uitted 
man- 
ecute 


owns 
Cite 
1 no! 
> the 
,*and 

3 


UE Cr} 5 Pi ADH | 


PART. V. Eccleſiaſtical Courts, 


20T 


2 diſmiſſion of the Party, &c. So likewiſe if in Caſe of a 
Deſertion, a whole year be elapſed from the day, on which 
the Inhibition was ſerved on the Judge, from whom it1s 
appealed, or at leaſt from the day of pronouncing the Sen- 
tence, or impoſing the Grievances, from whom it 1s ap- 
pealed ; then is it Lawful for the Party appellate, to call 
the Party appealing ( unleſs his Proctor be preſent in Court ) 
to appear on ſuch a day, to ſhew cauſe if he can, why the 
pretended Appeal ( interpoſed by him ) from the defini- 
tive Sentence, or from certain pretended Grievances, may 
not be Pronounced for deſerted, if there be any appeal (he- 
cauſe ſometimes Inhibitious are obtained, when tnere 15 
no appeal ) and alſo, why the Party appellate may 
not be diſmiſt, and the Cauſe remitted back to tie Judge, 
[rom whom it it thus pretended to be appealed, together 
rich Charges, this Decree is wont and may be asked by 
tie appellate, and may be granted by the Judge, if the 
Party appzaling doth net Profecute his Appeal within the 
Fatale hominis, (that is ) the Term aſſigned by the infe- 
1197 Judge for that purpoſe. 

13, Now this Decree or Mandate, being Executed and 
Returned, if the faid Party appealing do not appear, or if 
hz doth appear, but alledgeth no Cauſe, why bis appeal 
may not bz Pronounced for deſerted ; nor doth give a 
Livl, or deſire a Term for that purpoſe : Then the Judge 
a the requeſt of the Party appellate, may either by his 
vcncence 1a Writing, or by his interlocutory Decree, Pro- 
ounce the Appeal to be deſerted, and remit the Cauſe 
02Ck to the Judge, from whom it was ſo appealed,and diſmil; 
1c Percy appellate with Charges Taxed, or to be Taxcd. 
!t if the ſaid Party appealing do appear, and give a 
lvel, or doth deſire a Term for that purpoſe, and that it 
iy be proceeded in the Cauſe of appeal, the Party ap- 
ellte may alledge that the Appeal is deſerted ; and if he 
es pon him to prove this his Allegation, the proceed- 
"252re to be ſtaid as to the Cauſe of Appeal, until this 
allegation as to ſuch Deſertion, be either proved or not 
proved. And if it is proved that the Appeal is ſo deſer- 
*l, then the appealing Party, is to be condemned in 


4 


l, A 
iarges, and the Caule 15 to be Pronounced as deſerted, 
: and 
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and is to be remitted to the Judge * from whom it is ap- 
pealed. Burt if on the contrary, the Party appellate doth 
make default inthe proof of ſuch deſertion, the Party ap- 
pealing, may firſt obtain a Sentence, or an interlocutory 
Decree, thet the appeal is deſerted, with a Condemnation 
12 Expences, and then he may give in his Libel, and pro- 
ceed in the principal Cauſe : Yet it is but requiſite that the 
Party appealing, ( in every act or thing done at thetime of 
the ſaid objection) to proteſt and aver his diligence, and 
that he is then ready and prepared to preſecute this his ap- 
peal, if in caſe he were not hindred in the Proſecution of it, 
by ſuch objeCtion made by the adverſe Party. 

14. In this caſe, it muſt be alledged in all things and 
proceeded, like as is ſpoke afterward, in the following Scd. 
As to the form of alledging a Deſertion, &c. for as was 
ſaid before after the Cauſe is concluded, no Impediments 
can be alledged to hinder a deſertion of the Appeal, except 
ſuch as appear by the aRs or things done therefore for the 
Party appellate, in order to prove that the Appeal is de- 
ſerted, it is ſufficient that he ſhew the day on which the 
Sentence was pronounced, and the act of Court ( upon 
the aſſignment of a time to proſecute ) from which wil 
appear eaily, that the Appeal is deſerted, in not being pro: 
ſecuted within the Terminum hominis : As alſo this deſertion 
may be proved by the date of the Inhibition, or by the firſt 
alt upon the granting thereof, if it were with an abſolutl!- 
on. But if neither the Inhibition be returned, nor any at 
be done touching thegranting of the ſame, then the ſaidal- 
Jepation of deſertion is to be proved by Exhibiting the a& 
of the Judge, ( from whom ir is appealed, ) upon the pro 
nouncing the defivitive Sentence, Subſcribed with the prope. 
Hand-writing of the Regiſter of the ſaid Judge. And! 
this at be owned and conieſſed by the Proftor of the Part) 
appealing, ( viz.) that the ſaid Copy, is a true Copy of 
the acts of the aforeiaid Inferiour Judge, or that It 1s Sub- 

bed by the Hand of the Regiſter of the ſaid Judge» and 
(rrih agrce with the Original, if by inſpeCting the ſame, !f 
doth appear to the Judge to whom it isappealed, that ther® 
dct whole year elapſed, from the day of pronouncing th 
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Appeal, if it appears that there is any, then muſt he pro- 
cecd and decree in all things, as is mentioned in the number 
foregoing. But obſerve that although the Party 5ppellate, 
do call the Party appealing as above, to ſhew cauſe wny this 
Appeal may not be declared for deſerted, or forſaken, and 
if he knows for certain, that the Appeal is deſerted, yet 
may he omit this objection and permit the Party appealing 
to give in his Libel, and proceed in the Cauſe until the pro- 
ccedings of the Judge from whom it 1s appealed be tranſmit- 
ted, and then he may alledge the deſertion of the appeal. 
And ſometimes it is expedient for the Party appellate, to 
defer his propounding and obj:&ing this deſertion of the ap- 
peal, until the Proceedings are tranſmitted : For if it 1s ap- 
pealed Extrajudicially before a Notary Publick in Writing, 
{o that neither the Appeal nor the Inhibition of the Judge | 
(ſeeing it remains in the cuſtody of the ſaid Party appeal- 
ing) are in the Regiſters cuſtody, it cannot appear, whe- 
ther the appeal is deſerted or not. Therefore when once 
the Proceedings of the ſaid Judge from whom jt is appeal- 
ed, are inſpected, it may eaſily appear. And if in this 
caſe the Party appellate doth alledge a deſertion, if any Im- 
pedimeats do intervene, fo that the Party appealing cannot 
Proſecute this his appeal, the ſaid Impediments ought to be 
alledged, and-made appear what they are, (as at number 
the eighth laſt before going ) in order to hinder the appeal 
from being deſerted, and like as the Party appellate may 
alledze the deſertion of the appeal, for not being Proſecu- 
ted within the Term of the Law, ſo alſo may he alledge the 
deſertion of the appeal, for not being Proſecuted within 
the Terminum bhomin's, or the time aſlighed for that pur- 
poſe, by the Inferior Judge; in both which caſes alſo the 
Party appealing may alledge and urge thoſe Impediments, 
mentioned at the eighth number of this Sect. In order to 


binder the appeal from being deſerted. 
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, Of anyInhibition with an Abſolution, in what orderGrant- 
ea, and Executed, &C, 

« The form of the Proftors Petition, { before the Fudge to 
whom it is Appeal, ) in order to obtain this Inhibition 
with the Abſolution, and the manner of drawing the Af 
of Court thereupon. 

. Of a ſimple Abſolution, or an Abſolution made abſolutly, 
and not to a day. 

. In what caſe the Contumacy Fees are to be depoſited at the 
Att of Court, before the Abſolution is granted. 

5- Of things attempted to be done by the Inferior Judge, af- 
ter the Inhibition. 


CC m_—_—_ the Judge from whom it is appealed, in 
that Sentence which he Pronounceth againſt the Party 
who is caſt, or perhaps after the ſaid Sentence is pro- 
nounced, doth Excommunicate the Party againſt whom he 
gives Sentence ; as in Cauſes of Temerary Adminiſtration; 
of Defamation ( when it is ſued upon the Penalty inflicted 
in the Provincial Conſtitution, in a Cauſe of hindering 
or oppoſing a Laſt Will; and ſometimes after Sentence,as 19 
Cauſes for not paying Tithes or Charges, or a Legacy ad- 
judged : Sometimes alſo the Judge doth Excommunicate 
a Party, for not obeying his Monitions, or Orders which 
precede the Sentences. And if in theſe caſes it be appealed, 
then an Inhibition is to be Decreed by the Judge, to whom 
It is appealed, not only to inhibit the Judge from whom, 
cc. and to Cite the Party appellate, ( as was ſpoke in tie þ 
firſt Sc&. of this Chapter, at the fifch number ) bur alÞ 
in the ſaid Inhibitio:, is to be inſerted an Abſolut ion, from 
the aforeſaid Sentence of Excommunication , until ſom® 
competent day, to be appointed at the Pleaſure of the ſaid 
Judge. And likewiſe in the ſaid Inhibition is to be inſerted, 
a Mandate to all ReCors, &c. but the Literate Perſons 276 


to be omitted, ( though mentioned in the ordinary Inhibi- 
tion, 
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tion, ) becauſe Excommunications or Abſolutions are not 
wont to be denounced by any but a Clergy Man. Yet this 
Inhibition in its E-xord:#m, ought to be directed in general 
toall and ſingular, ©c. ſo that a literate Perſon, may Cite 
or lnhibir, but in the end of it, ic ought to be directed to 
all ReRtors as above, to Publiſh the ſaid Excommunication 
or Abſolution, and to denounce the Party appealing to be 
abſolved uniil a certain day, &c. and in all things as in the 
ſecond part of this Book, where it is ſpoke of the manner 
of denouncing Excommunications. And obſerye that the 
Party who obtains this Inhibition aforeſaid, ought to take 
careth:rt the aCt be drawn, upon the granting of the ſame; 
and the ſaid Party ought to appeal before the Judge ad quem, 
or at l-aſt he ought ro alledge in Writing, that it is appeal- 
ed in due time and place. 

: Now the Proctor of the Party appealing , and de- 
ring this Inhibition and Abſolution, muſt appcar in this 
form. 1. N. do Exhibit my Proxy in Writing for M and 
do make my part for the ſame, 1 Appeal and deſire As 
poſtles, I Complain, Proteſt and do all things, as are con- 
tained in the preſent Protocot of Appeal. And then let 
bim Exhibit this Protocol of Appeal, before the Judge to 
whom he thus appeals, and leave the ſame at the Act of 
Court) Or thus (if he have appealed within ten days 
before a Notary Publick,) <1 alledge, that it was appcal- 
ed by me in due time and place, as well from a pretend- 
*cd definitive Sentence, or from certain Grievapces im- 
* poſed by ſuch a Judge, as alſo from a certain Sentence of 

Excommunication, inflicted vupon my Client ; and there- 
* fore | defire that the Judge, from whom I thus appezl, 
'the Writer of his Acts, andO. the Party appellate, in ſpe- 

cial, and all manner of Perſons elſe whatſoever in general, 


| © may be inhibiced, leſt ( whilſt this Appeal or Complains 


* doth depend uadetermined ) they or any of them, ſhould 
| attempt todo any thing in prejudice of this Appeal, ſoas 
at my;Client ſhould not have free liberty to Proſecuie 
the fame; and alſo Idefire that the ſaid O, the Party ap- 
 Þellate, may be cited to appear on ſuch a day, to aniwer 

M. my Client in this his Cauie of Complaint and Appeal. 


Then upon all theſe things, an Act is to be drawn by the 
Regiſter 


ee _— = — _w_—— 
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Regiſter. and the Judge decrees the Inhibirion and Ciras 
Lion, as is deſired ; and then the Prottor Swears in the 
name and behalf of bis Client, that he will obey the Lay, 
and ſtand io the Mandates of the Church. Then the Jucpe 
is wont to abſolve the Party to a day, and-Decree Letters 
Teſtimonizl, upon this his Abſolution , without paying 
Charges unleſs it be Decreed by the Judye from whom it 
is appealed, for the taking his Body, before the Appeal 
were interpoſed. 

3. Whenloever it is appealed, from Sentence of an Ex- 
communication,. Pronounced 1n the definitive Sentence of 
the Judge from whom ir is appealed, or before or after 
his Sentence, though at the time of granting the [nhibi- 
tion, che Abſolution be made to a day ; yet by the ſtile of 
all the Courts of the moſt Reverend the Arch-biſhop, 
( time out of mind) it hith been uſed, that ſo ſoon as the 
Party appealing gives in his Libel, he is to be abſolyed 
from the ſaid Sentence of Excommunication abſolutely: 
And though it is often alledged; chat this ſimple Abſoiution 
ought not to be made, otherwile than from one day to an- 


other, ( v:z.) until the end of the Suit, that if by the 
Sentence of the Judge, ro whom it js appealed, it ſhould 
* He expen/- he Pronounced, thar the Party hath unjuſtly appealed, 
fuſn tradun- the (aid Party ſhould continue in that Stare or Sentenc: 


. d, - * . . 
” of Excommunication , already inflicted by the Judge, 


libri, part, 2.c, from whom it is appealed, which otherways could not be 
3. Sect. 3.n.3. if hewere ſimply abſolved ; yct hath it been often adjudg: 
Q alibi. Haud £4, for this Stile or Cuſtom, ( viz.) that the Libel being 


er pwcore given, the Party appealing is to be abſolved abſolute 


ris, harum ex- 1y»+ 
penſarum mem. 4. If any do not appcal from the Sentence of Excom- 


4 Larfr. au- munica-ion, before he hath ſtood forty days ( from the 
——Apnggr time of denouncing the ſame ) Excommunicate , and is 
uſa. ad fine, Iignified, in order to the taking his Body : In this caſethef 
etzam. ab 4}. Party deſiring the Abſolution, is not to be abſolved until YiF 
ciat. de exp, he firſt depoſite into the hands of the Regiſter, ſuch Con-F# 
fat. 192- (4xam tumacy Fees as are to be Taxed by the Judge *, And 
ye iy what theſe Expences are Mr, Clarke ſays you muſt read 
193 ) ſit am. Titule ( Que expenſe dicuntur expenſe Contumacie ) all D 
++.:44icur, there you may be fully informed : | it's likely you may , 
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if you can find it, but I am ſure I find not ſuch a Title, 
in all his Book ; therefore I refer you to Lanfronc, abciar 
and others. ] Yer becauſe ir doth not appear to the Judge, 
what Charges were made by the adverſe Party, until the 
faid Party appear, therefore the Proctor who deſireth the 
Abſolution, ought to give Bond, or to Swear, that ( over 


it and above the ſum depoſited at the Act of Court, ) be will 


pay all manner of Charges, which ſhall afterward be Tax- 
edby the Judge ; in which Caſe, the adverſe Party may 
inform himſelf of other Charges, beſides the ſum 1 axcd : 
and alſo it ought to appear to the Judge, whether or no 
there were Letters of Significavir, in order to apprehend 
the ſaid Party appealing ; which if ſo, they ought co be 
alledged, and Letters of S:zgnificavit ought to be made to 
-- King in order to releaſe the ſaid Excommunicate Per- 
on, &c, 

5. If ( after the Inhibition is Executed upon the Judge, 
or after it is appealed from his Sentence in the Acts of 
Court, or whilſt the Term which is given to Proſecute 
doth depend, or whilſt the Term which is allowed by the 
Law for that purpoſe doth depend, ( viz.) ten days, or 
the time allowed by the Statutes of this Kingdom, (Sctl,) 
hiccen days ) the Judge from whom it is appealed deth 
nterpoſe any Decree, which is prejudicial co the Party 
appealing in any reſpeR, to wit, if he doth Excommuni- 
cate him, or doth make any manner of Aſſignment, any 
way prejudicial to the aforeſaid Party appealing ; or if the 
Party who obtaineth Sentence, ( after the appeal is inter- 
poſed from the ſaid Sentence in his Preſence, and after he 
Is ſenſible, that both he and the Judge are Inhibiced, or 
whilſt the time for Proſecuting this appeal, is in depen- 
dence as above ) doth atteinpt any thing, in prejudice of 
his appeal : Then the Proctor appealiog, ought to alledge 
before the Judge ( to whom he appeals) that he did ap- 
Peal in due time and place, from the definitive Sentence 
Pronounced by the Inferior Judge in ſach a Cauſe, and 
betwixt ſach Perſons, or from certain Grievances, &c, 
and alſo that the ſaid Inferior Judge, from whom it is ap- 
pfealed, and the Party appellate, were l[nhibired in due 

Me and place, by yeriue of an lahibition, gaken —_ 
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this Court, as may appear fully, by the Certificate made If x; 


thereupon, and remaining in the cuſtody of the Regiſter: || , 
Aad that "otwithſtanding thIs Inhibition, the ſaid Judge 
from whom It 15 appealed, bath proceeded in the ſaid 
Cauſe, attempting againſt the id Inhibition: And here he 
muſt exprels particularly what thoſe things are, which ar: 
{o attempted by 0s Judge and The Party : And then he 
muſt defire, that theſe things 10 attempted, msy be re- 
voked in the firſt place. 'Inen (if theſe things ſo aliedg: 
ed, are not denied by tine Party Appellate) the Judge to 
whom It 15 Appealed, t ought To revoke the ſaid things {0 


4 to be done by UNC Inferior Judge, &'c. 2s aforc- 
touching, the Revocation of tie 


2c. is wont to be Mades in the preſence 
the Party Appellate. But if the mat- 
ied, then they ought to be prove 
he Ads of rhe Court of the Judge, from whom It 13 
the Certificate of the Inhibition : Or elſe 
ings {0 attempied to be done, were 
by the Party Appellate; and &iei 
revoked as above 3 and the Party ſo deny 
hem, is to be condemned in Charges, which the Pat- 
ealing Is put £0, iti the proving the ſame. The Par 
may alſo call rnc judge from whom he Ap- 
! x Cauſe of Contempt, and may object 
and if the things attempted (as beforc) 
the Judge to whom it is thus Appealed, 
ro revoke all and tingulit 
2nd things, fo attempted z bur alſo (if it 
br to condemn the ſaid Judge ſo at- 
Appellate, in ſuch Charges 25 
are made, and 2l(o puniſh them at his pleaſure. And ob- 
ſerve that- if the Party Appealing» will proceed 1n this bulr 
neſs, about the attempts, he 1s not compelled tO Proſecult 
or proceed in his Cauſe of Appcal» until the attempts 0* 
Grſt diſcuſſed, and retracted ; at leaſt that onght to be 
requeſted, IE he ſeem to recede from them: Yet the 
ſaid Party Appcaling, ought to Take Care, that his Appell 


be not deferr?d, whillt ne is proſecuting his Cauſe of at 
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tempts 3 z which inconvenience, he may ealily remedy, ha» 
ving liberty to proceed in both together. 


S. EC I: -4: 


. The Form of the Party Appellate his Appearing, and de- 
ſri a Libel, &c. 

2. 1 be manner of diſmiſſing theParty Appellate with Charges,if 
the Parts Appealing being cited to Projecute, doth not appear, 
. The manner of Alledning that the 4 *ppeal is dcferted, 

a. The manner of deſerting the Appeal, if it be z0t Proſecnted 
and Certified, within the Term or Terms, aſſigned by the 
Inferior Fudge, for that purpoſe. And what Cauſes may 
be objefted to bnider ſuch deſertion. 

5. The manner of deſerting the Appel, if it be not ended 
within the firſt Tear, and the Petition thereupon 

6. The manner of « cFving a Libel in theſe Cauſes, ana dee 
firing a monition to Tranſmit the Proceedings and a 
Term Probatory. 


He Party Appellate being to appear, his Proctor ap- 

pears before the Judge, to whom it is Appezled, on 

this manner, * 7. M. under Proteltation of not conſenting 
*to the Judge oT this Court, as a Competent nt Judge on m 

Cl cnts beat nor Proropuing his Juriſdiction upon any. 


© 2ccOunt further then by Law I am bound, (and this m 
2CCounted as repeated in al 


verie ata. and | make my. part for the 


__ 


LL —_ [ dejire a 
Cl miſled,and th:Cauſe remittcd to the Judge from whom 
"It E-Appealcd, together with Charges. And then the Par- 


'J \ppealing, muſt cither give ina Libel, or clſe he muſt 
delire time until the next Court- Day, 1 which ro glve his 
Libel : And obſerve that the aforeſaid Proteſtation is very 
requiſite, leſt the Party / \ppetate, ſhould ſeem to content 
to the Judge, to whom it is Appealed. 

Q 2. If 


Is tiiat my Clic 2.m3y be 
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2. If in caſe the Proctor Appealing, hath been Lawful- 
ly cited to Proſecute his Appeal, the Proftor of the Party 
Appellate, muſt draw a Certificate upon the Citation, 
which was taken out to that effte&, (according to the uſual 
form of Certifying them) and upon the Day mentioned in 
the Citation, for his appearance, the ſaid Proctor of the 
Party Appellate, muſt (under the aforeſaid Proteſtations) 
Exhibit the ſaid Original Mandate, with the Certificate 
thereupon, and he muſt accuſe the Contumacy of 2. the 
Party pretending 2n Appeal, being cited to appear on this 
Day, in this Place, in order to Proſecute his Appeal under 
Penalty of final diſmiſſion, and remiſſion of the ſame, to 
the Judge from whom it is Appealed, and of diſmiſlion of 
the Party Appellate, and alſo under Penalty of condemning 
him, the ſaid Party Appealing in Charges made and to be 
made on the part of the ſaid Party Appellate z then-the 
Judge cauſeth the ſaid Party Appealing ſo cited as aforeſaid, 
co be called (by the Crier of the Court, that is, the Ap- 
paritor, or Beedle, or in his abſence any other) three times 
publickly ; and if he appear not, then the Judge at the 
Petition of the ProQtor Appellate aforeſaid, doth Pro- 
nounce the ſaid Party Appealing to be Contumacious, and 
in Penalty of ſuch his Contempt, he doth diſmiſthe Party 
Appellate with Charges, and doth remit the Cauſe back 
to the Judge, from whom it wasAppealed, and doth licence 
him, toprocecd in the principal Cauſe, begun before him, 
notwithſtanding the Inhibition, which was taken out by hls 
Authority. And then the Judge, at the Petition of tit 
Party Appellate muſt Tax the aforeſaid Charges, to tit 
ſum of Thirty T hree Shillings, Four Pence, and Decree 4 
Monition for the payment of theſe Charges, &c. and ov 
ſerve, that in this Caſe, (viz.) for the not Proſecuting 
this Appeal, and by the Style of all the Courts of the Arct- 
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verted, that is, as to the omiſſion of the Oath, upon the 
Taxation of theſe Charges, which are thus ſaid to be due, 
by the Style of the Court. 

3. The Proctor or the Party Appellate, being to alledge 
that the Appeal is deſerted, mult ſay on this manner ; © ] 
© do alledge that the pretended Appeal, interpoſed on the 
© part of N. in this Cauſe, is deſerted, referring me to the 
© Atts of this Court, and to the Laws: Wherefore I deſire, 
©that firſt, and before all things, this Appeal may be Pro- 
© nounced for deſerted, and that the Cauſe may be remitted 
* tothe Judge from whence it was Appealed, together with 
* the Charges. Then the other Party denieth theſe things, 
( alledged by M4.) to be true, and doth proteſt as to 
the nullity of them, and deſires that Sentence may be 
given in the Cauſe. Then the Judge aſſigneth to hear his 
pleaſure upon this deſertion, againſt the next Court Day, 
and may likewiſe aſſign to hear his Sentence then too, if it 
be delired of him, and if the Cauſe be not deſerted : And 
may ſo often aſſign to hear his pleaſure thereupon, until 
he be informed as to the Aqts of Court, and the Law : 
And if the Appeal is deſerted, then muſt he Pronounce ſo, 


either with the Living Voice, at the Ats of Court (which 
15 called an InterTocutory Decree) or by his definitive Sen- 
tence: It 1 y the Interlocutory Decree, then the 


Judge faith thus, * We Pronounce theAppeal interpoſed by 
*N. to be deſerted, and we remit the Cauſe to the Judge, 
* from whom it was Appealed, together with Charges, and 
* we condemn the ſaid Party Appealing, in thoſe Charges. 
And then a Schedule of Charges being offered, the Judge 
muſt Tax theſe Charges, and Decree a Monition, as was 
ſaid, when the Sentence is to be put in Execution. 

4. Now although by the Law, _a Year be given, in 
Which to Proſecute, and Determine an Appeal (which 1s 
Primum Fatale ) yet the Jadge trom Whom 1t 1s 


Appeal is interpoſed from his Sentence, be may appoint 


the Party Appealing, a time to Proſecure the ſame, if the 0r4o.Cam. p.2. 
Adverſary requeſt it : And like as the Appeal is deſerted, if tit- 30. Myn: 
the Party Appealing doth not Profecute it, within the Term ©; 2+ 99% 

Q' 2 


all-wed 


Ppealed, may abbreviate this Year, Þ as to the Proſecuti- + De verb. fig. . 


0n thereof : ] 60 
eof; and fo ſoon as it doth appear to him, that an nr yi 
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aliowed by the Law, for chat purpoſe, ſo lixewiſe, if he 
doth Proſccute the ſame within the Term appointed by the 
Judge for that purpoſe, it may alſo be ſaid to be deſerted, 
There may be many Cauſes or Impediments urged, in or- 
Ger to binder this deſertion, and pet the time or the Farale 
*uris © hominis Prorogued : Of which Cauſes was ſpoke 
at Hay fe, in the ſecond Parazraph of this Chapter, at the 
Eiehth Numbcr. 


5. Sccing the Laws do ſay, that an Appeal ought to be 

(ori GELCTIING within the Prizmm Fatale, that is, the firſt Year, 
e 1.4 gr otherways the ſame to be deſerted. Therefore let the 
| a . Frofor Anpoaling take care, (though he have Appealed 
:-a in due time and p! ace, and hath canſed the Party Appellate, 

- to be cited to anſwer in a Caute of Appeal, and hath got 
©the Proccedings, of the Judge from whom he Appeals, 

tran ſmittc«) thit he inliſt, to have the Cauſe concluded, 

and to that end, that he often do call vpon the Jndge to 

10 15 Prononnce his Sentence thereupon, or elſe let him however 

he bite wroteſt his Diligence in that behalf, which if he doth not, 
te Party Appell te may alledge that the Appeal 1s deſert- 
cd, and ite Judge ought to Pronounce upon that firſt Ar- 

«Ucle of deſcrtion, 

6. After both the Party Appealing and the Party Appel- 

17. te Co appear by their ProQors, before the Judge to 

7-- whom Ir s Appealec, rhe Party Appealing muſt (in their 
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ask a Competent Term to be aſſigned ro prove the ſaid Li- 
be] ; to which purpoſe, the Judge appoints the Covrt Day, 
(ollowing the ſame Day, which was appointed for tranſ- 


mitting the Proceedings. And here It 1s to he obſerved, 

that every Cauſe of Appeal retains the nature of the prin- 

cipal Cauſe, as it was Inſtituted before the Inferior Judge, 

2nd ougat to be proceeded 11 the ſame method, us well in 

the Conteltation of Sute, as in the Concluton of the Cinfe 

(2i%,) Summarily in Summary Caules, and Plcoarily in 

Plenary Cauſes : Though this faiteth in Cantes of Ap- 

pcal, before the King's Delegates, * for by tho King's * L anf. c 
Commiſſion, the Cauſe is fo Delegated, that T they may *** 1222012: 
proceed Summarily in it. And theſe Judges were wont to MY 
proceed fo always, though the Original Cauſes were per+ 


12ps Plenary. 


E & #-::-4: 


I. The manner of Exhubiting ihe Proceedings of the Tudve, 
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: He Proceedings of the Judge, from whom it is Ap- 
pealed are to be Exbibited before the Cauſe is con- 
cluded, ( viz ) ſome of the Proftors of the Court (if 
the Regiſter of the Judge from whom it is Appealed, be 

not preſent) who is not a Proctor in that Cauſe in which 
the Proccedings are to be Exhibited, muſt (in a form of 
Words) on the behalf of the ſaid Judge from whom, Gc, 

and of the Writer of his Ads preſent theſe Proceedings. 

Then the Proftor of the Party Appellate, or perhaps ſome 

other Profor,. who is particularly inſtruted by the Re- 

giſter, is wont to take care, that the Judge do Tax theſe 
Proceedings (that is) that he write at the end of them, 

what ſum the Party, at whoſe Inſlance the Proceedings 

were tranſmitted ought to pay to the Regiſter of the 

Judge, from whom it is Appealed, for the tranſmitting or 

writing the Proceedings, thus tranſmitted : And then he 

mult defire a Monition may be Decreed againſt the Party 

_ Appealing, for the payment of the ſum Taxed, upon ſome 

certain Day to be appointed by the ſaid Judge, ſo Taxing 

the ſame. 

* P110-m. 0b. 2+ Secing an Appeal from Grievances, * ought regular- 
2 C:j,201.1.Iy to be proved or juſtified, by the Proceedings themſelves, 
NN and the Ads of the Judge, from whom it is Appealed; 
* _ "and although ſome Matter, or Allegation were given (i 
a Cauſe of Appcal from a definitive Sentence) before the 

Judge to whom it is Appealed, by the Party Appealing 

and the Party Appellate, and it is not known either fo the 

Partics in contelt, or the Judge, which was firſt given n, 

and whether or no, Witneſles were produced and examined 

upon ſuch Matter, and their Sayings and Depoſitions pub: 

liſhed, unleſs by inſpeQting the Proceedings of the Judge 

from whom it is Appraled : And ſeeing alſo if the whole 
Proceedings, are not truly and fully tranſmitted, or if they 

are vitiated or corrupt in any thing, (as it ſometimes falls 

out) then this cannot appear, unleſs the Proceedings 0 

the Judge from whom, 2c. be inſpected : And becauſe al- 

io informarions in matter of Fat, (that is, as to the man- 
ner of proceeding, and the things alledged, propounded, . 


and proved, in the firſt Inſtance) cannot be given 
» f | 
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the Advocates of the Judge to whom it is Appealed, that 
loSentence may be pronounced in the Cauſe, unleſs the Pro 
ceedings of the Judge from whom, ©c. be inſpeCted ; leſt 
therefore the Parties, either Appealing, or Appellate, 
ſhould (to their great Charge) be compelled to get theſe 
Proceedings Writ ont, or Exemplified, and leſt the Pro- 
ccedings ſhould be ſtopped (in prejudice of the Parties 
in Sute) until the ſame be ſo Writ or Exemplified : There- 
fore to avoid theſe Charges, and the ſaid Delays, the Par- 
ties are wont to compound with the Regiſter of the Judge, 
to whom it is Appealed, for an inſpection into theſe Ori- 
pinal cranſmiſſions, on this manner (viz.) the Party Ap- 
pealing (ſeeing theProceedings were tranſmitted upto this 
Superior Judge, at his Charge) is wont and ought to pay 
for the inſpeCtion, into theſe Proceedings, a fourth part of 
the ſum Taxed (as is aforeſaid) for the tranſmitting the 
{ame : But the Party Appellate, becauſe he paid nothing 
for the tranſmitting the Proceedings, is wont to pay a third 
part of the ſaid ſum Taxed, And leſt the Party Appeal- 
Ing, (having taken care perhaps to get the Proceedings 
aforeſaid, to be delivered to him) ſhould detain the ſ:me, 
lo long in his cuſtody, ſo that the Party Appellate can 
larce get opportunity to view the ſame; and ſo contrari- 
ly the Party Appellate, ſhould get them into his Hands to 
peruſe, and doth keep them ſo long, that the Party Ap- 
paling has not an opportunity to peruſe them : Therefore 
the Proftors of the Parties ſo peruſing theſe tranſmiſſions, 
are wont to lay in a Bond to the Regiſter, (or a Pawn, or 
ſome Teſtimonial under their Hand, (viz ) a Subſcription 
under their Hand, in a certain Book kept by the Regiſter 
for this purpoſe) that upon ſuch a Day, ſuch a Proceed- 
Ing was delivered to him, and that he will reſtore the 
id Proceeding, when it is required of him : And if ei- 
ther of the Parties (bcing requeſted ſo to do) doth de- 
dy to deliver the ſame, the Judge is wont to deny Au- 
Uience in the Cauſe, until it be done : And if he is Con- 
tmacious, and refuſerh peremptorily to do it, he ought 
to be Excommunicate for this his Contempt. Or if the 
Proceedings are detained by any other ProQor, then the 
udge is wont to ſuſpend him, from Executing his Office 

O4 as 
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as Proftor, in any Cauſe whatſoever, until he bring in 
theſe Proceedings: 


z. Ina Cauſe of Appeal from a definitive Sentence it 1s 

I a w{.] DOT Tor The Trey Appealing, and theTarty Ap 

pCINTTT, To aMTedge Tings net alledged before the Ludge, 

"Tom wherr tt 15 Ippealed; and to prove things not pro- 

=T7ET, To 75 tric Poication of the Wirnelles, proces In 

+ rullic: 1; Theme Inſtance, hinder not. Put It is otherways in 

fAlruments 4. nic of Appcal tlom Grievances, which ought to be pto- 

vidunur in ved, by the Proccedings, and the Act of the Judge, from 

judici-liz qua whem it is Appealed z unleſs the Grievances upon which 

ON ;t is Apreated, are omitted, and left out of thoſe Pro- 

Mites ne 44, Cecdin:: © trarſmitted, or that the Judge, from whom I! 

meyduwim. 13 Appealed, cr his Regilter, hath refuſed to enter thel: 

# ” F Fea” Grievances into tne Acts, W hich the Party Appealing ſup 
Jen SF, ©, poſeth himfelf gricved upon. 
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4.2: 4. Thongh the Appeal were read and interpoſed, be: 


SCT/ Us 1 
fgnif.verb.4- fore the Judroe, to whom it is Appealed, at the time 0 


J 


?llitinSetlh.17 s 1 FY- - it 15 
pelarioSett.17- pranting the Inhibition, as 1s frequently done, when It 


—_— .  Appealed from an Excommuntation, and this Appeal re- 
in 11. Cod. 4 mznoth at the ts Þ of Court (that is,in the cuſtody ol the 
Fe Inſtr ve405. Regutcr of tlic ſaid ſudre, before whom he Appeals) 
Xp RO yel [C11 g ll Ve I'S read In. ms VINCE of tlic Party Appel 
in Caſa ex- Af IE S NCCEH NY XAT LING Apn2el be Exhibitcd in Court, 
kiberi p:ſſjn. before the Caniy tf CONchunet, * jn preſence of the Ad- 
Weſom!. ul: verſe Party thicretore the Proctor of the Party Appealing 
«pe 7. 5- 0% muſt (in his ntu{1 form of Weords,) «quaint the Judgh 
on 41.76; 6, hat in ſopply of ihe Proof cf the Contents of his Lib) 
de fid.Ivſtiolore I CAGY pv en in by him in this Cauſe, and a!ſo to foun! 
Marti 3s thi Iurifſlicticn ot lic Juuge of this his Appeal, he doth EX: 
oo 0] Eiittte Appeal alicaty by him interpoſed in this Caule, 
Pf 1 NL ICMUNmINg at the Acts of this Court, that is, in tte 
z. - Quill egy of the Revitter. And obſerve that 1n this Cake, 
there is 1.01 GY /ilegnticn, or anſwer of the Prector © 

te Furty Agrcliate rcoured. 

| 2 Cule is concluded, the Prector 01 
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him) be Exhibited, according to the uſual form, in ſupply 
of the Proof of the Contents of the Libel, already given 
in by him in this Cauſe, and in order to found the Juriſ- 
dition of the Judge to whom he Appeals: And he muſt 
all:dge that the Notary Publick, by whom this publick 
Inſtrument is ſigned, is an Honeſt and Lawful Notary Pub- 
lick, and that he is commonly reputed and taken for, and 
25 ſuch an one, and that all and ſingular the Premiſes, 
ated and done, are true, and that it was Appealed, in man- 
ner and form as is contained in the ſaid Inſtrument ; which 
Allegation of his he muſt deſire may be admitted, and that 
Juſtice may be done, ©&c. which being ſo admitted, and 
repeated in full force of 1ts Poſitions and Articles, if the 
Pruttor of the Party Appellate, doth not confeſs that this 
Inſtrument is Subſcribed, and ſigned by the Notary Pub- 
lick alledged, (for the confeſlion of ſuch Subſcription, &c. 
of the Inſtrument by a Notary, proveth the Appeal to 
have heen made as is therein contained.) Then the 
Proctor of the Party Appealing, 1s wont to Swear, that 
he hath faithfully pur this Allegation, and doth deſire that 
an Anſwer. may be given thereto, by the ProCtor of the 
Party Appellate, againſt the nexr Court, upon his Oath : 
Put if the Proctor of the Party Appellate, on the next 
Court Day, doth deny theſe things thns alledged by the 
Appellant, or at leaſt, if he anſwereth that he believethncr 
the Notary, or rather that the Perſon, (whom the Party 
Appealing pretends to be a Notary Publick) is ſuch an 
one, then the ſaid Party Appealing, ought to prove whe- 
ther hz be fo or not,, which may eafily be done by Exhibit- 
Ng the pablick Inſtrument, obtained (upon the creation 
of the ſaid Notary) under the Seal of the Court of Fa- 
cultics. Which pnblick Inſtrument, ſeeing the Seal put to 
It 1s very Authentick, and ſufficiently known to all the 
Protors, the Proctor of the Party Appellate, is wont to 
own and acirowledre this Seal (for no Honeſt Man can 
Well deny it,) and this Confeſſion is ſufficient for the Par- 
ty Appealing, to prove that ir hath been Appealcd in man- 
ncr and form as is Specificd in the ſaid Inſtrument of Ap- 
Pe:l. But if the Notary who Subſcribed this Inſtrument, 


bath been Notary for ten Years together, and has heen 
known 
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known to the Court and the Judge as ſach (having drawn 
ſundry publick Inſtruments of the like nature andExhibited 
them, and left them at the Ads of Court, of the ſaid Judge, 
or if he has been reputed as an Honeſt and Lawful Notary 
Publick, for that time,) it is ſufficient that the aforeſaid 
publick Inſtrument be Exhibited by the Party Appealing, 
and that he do alledge as above, and that will make proof 
cf it ſelf, without the Confeſſion of the Proctor of the Ad- 
verſe Party, nay although the ſaid Proftor doth deny both 
the Allegation and the publick Inſtrument aforeſaid ; And 
this Mr. Clarke ſays he hath ofcen ſeen and known pratti- 
ſed, in Cauſes where hc was concerned. And here the 
ProCtors Appealing are to be admoniſhed, that though it 
be uſe, that (when the Inſtruments of Appeal are Exhibi- 
ted) the Party Exhibiting this Inſtrument is wont to al- 
ledge, all and fingular the things contained in the ſame are 
true, and were done and atted, as is therein expreſt, 
before: Yet if that Inſtrument and Allegation, were Ce- 
nicd by the Proctor of the Party Appellate, then the 
ProQor Exhibiting this Inſtrument,and making this Allegs- 
tion, may refuſe to take his Oath that he hath faithfully put 
this Allegation, and that all and ſingular the Matters and 
Things contained in the ſaid Inſtrument are rrue, and were 
ſo acted and done, as is there expreſt. However let the 
Pre&ors take hecd for the future, how they alledge thoſe 
Words laſt recited, eſpecially let them beware how they 
Swear as to the truth of them z for the tenor of the whole 
Appeal, is wont to be inſerted in the ſaid Inſtrument of 
Appcal ; which if ſo, Mr. Clarke Appeals to their Conſe 
ences whether or no, all the Grievances, the Iniquities, 
the Nullities and thoſe pieces of Injuſtice, inſerted in tit 
{aid Appeal, (which they pretend are inflited upon them, 
by the Judge from whom they Appeal) are true, that is, that 
they are really infliQed by the ſaid Judge, and impoſed 3 
1s contained in the ſaid Appeal? And if they are not true 
(as often falls out,) then with what Conſcience, can this 
Oath be taken by the Profor alledging the Premilles, 
CScil. ) that he hath fairhfully propounded the ſame, and 
that the things contained in that Inſtrument are true? There- 
fore for the future, let them omit thoſe general Work q- 
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yore mentioned, and alledge only that the publick Inſtru- 


ment was Exhibited, and is Subſcribed with the proper 


zme, and the wonted Seal of IV. the.Notary : And that 
he aid N. was and is an Honeſt and Lawful Notary Pub- 
lick, and is commonly reputed and taken to be ſuch ; and 
that the Appeal mentioned in the ſaid Inſtrument. was made 
and interpoſed, before the aid Notary, in the Day, the 
Month, the Year, the manner and form Specifed in the 
faid Inſtrument : And if as is above ſaid, the Proctor of 
the Party Appellate, do either confeſs that the Inſtrument 
is ſubſcribed by the Notary,as is alledged, or doth deny the , 2 WE 
ame as before; yer if the Party thus alledging and Exhibit- ,;,*j.;.., 5. 
ing doth make appear that the Perſon Subſcribing the ſaid /rumenra ſcri- 
Inſtrument, is a Notary Publick, or that he hath ſtood in 5in quzforma, 
the ſtate of a Notary, for ten Years together, as above, & que ſolen- 
then the intention of the Party Appealing, is fufficiently my a_ 
founded : Yjz. that it was Appealed on his behalf in due d- hiſcereperias 
Time and Place, in this Buſineſs, and that the Matters or 7-:1:0nem a- 
Things contained in this Appeal, ought to be juſtified by pud Wejemb. 
the Proceedings of the Judge, from whom ir is Appealed att 
pl ae INJITUM. 
or otherways, as is ſpoke afterwards. Alciat.prax.de 
6. Now this Extrajudicial Appeal, or rather the Inſtru- /1/ir. editione. 
ment * made upon an Extrajudicial Appeal, ought firſt to _ 
be direQed to all faithful Chriſtians. 2. It ought to be ,, ſolemn. goo 
drawn in the name of the Notary Publick, before whom ſtrumenti re- 
the Matters contained in this Inſtrument, were ated and 9#7mur, ſpe- 
done, 3. The Year of our Lord, and the King, the Day reg —_ 
of the Month, and the Place, (in which the ſaid Matters 5-8, brevizer. 
ſo contained, were done and diſpatched) are alſo to be Larf. c. quoni- 
Inſerted. 4. Witneſſes are to be preſent, at the time of 7” 4: Irftrn5, 
liſpatching the Premiſſes, whoſe Names are to be Specified logs rs 
in this Inſtrument, with their uſual Habitations, that ſo if liv. Alexand. 
titele Inſtruments are doubted, the Witneſſes may be found, Con/64. vol.4. 
5- The name and ſurname of the ſaid Notary, who draws Ferra.in forms 
tis Inſtrument, ought alſo to be inſerted, and by what ne es 
Authority he was created Notary, and where he was born ; »i ſaloon bic 
and if thereare many Notaries of the ſame name, it ought 7ecitate 2 D. 
to be Specified parcicularly, which of them it is, who Clarke. ate " 
bath Subſcribed this Inſtrument. 5. Alſo the Sign or Signet pa gr ng fu 
of that Notary, is alſo to be put to this Inſtrument : For pradidis. 
| every 
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every Notary hath ſome certain, and particular Seal, that 
by looking thereupon, although the Notaries Hand be un 
certain, yct it may appear by the Seal it ſeif, what Ne 
tary drew that Inſtrument. 4. At the end of this public 
Inſtrument, the Notary is wont to teſtific, that he was e 
ſpecially requeſted to draw up this Inſtrument, 8. And 
Laſtly, He mult alſo teſtifie, that the aforeſaid Witneſſes 
mentioned, were requeſted to give their Teſtimony : And 
it is expedient that the Notary take care, that the Witnel-W 
ſes do put their Hands to the Protocol of Appeal, (that is, 
the Original Appeal, which the Proctor reads and inter- 
poſeth, and upon which this Inſtrument is made) that þ 
if 1t be afterwards doubted, whether or no this Appell 
were interpoſed, the Witnelles having viewed their-Hands, 
may eaſily recollect, whether they were preſent at the 
Premiſles yea or not: And theſe Solemnicies we are to 
underſtand, as peculiaf fo M publick Inffrumens = 
"prone Corrognion CMr-Clarte above) hati 
crept in now adays ; which is, that when the Profors of 
the Party Appcaling, do Appeal out of Court, before 
Notary Publick, after the Appeal is read, or interpoſed, 
they take care to get the ſame Subſcribed, and then takelt 
into their own cuſtody, and keep it until they are necell-F 
rily compelled to Exemplify the ſame, into the form of 
publick Inſtrament ;z by means of which their keeping It, 
they may eaſily add to, or Subſtra&t from this Appeal 
in prcjudice of the Party Appellate, which in all probadr 
| lity they could not do, if the ſaid Appeal were left in tit 
Hands of the Notary ; nay it may alſo poſſibly injure te 
Party Appealing, when the ſaid Appeal is not left in tit 
cuſtody of the Notary ; for admit the Notary do Die bt 
tore this Appcal is Exemplified, and drawn into the for 
of a publick Inſtrument, how can a publick Io ſtrument 
drawn vpoa the ſarne afterwards ? Whereas had this Apr 
pcal been found in thecuſtody of the ſaid Notary, amongl 
nis other Writings, and Inſtruments of the ſame nature, # 
the time of his Death, then a publick Inſtrument migit 
have been drawn nnon it. For Notaries are bound, a0 
are wont faithfully to keep all Writings, and things done 


by tnem: And it is ro be noted that in ſuch caſe, my 
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he Notary doth Die as aforeſaid, ſome other Honeſt No- 
ry, (if he finds that this Appeal is faithfully kept as a- 
ove, in the cuſtody of the Notary 1o Dead, and doth know 
ery well, the Hand- Writing, the Subſcription and the 
Sipnet of the ſaid Notary) he may at the Petition of the 
Party concerned, Exemplify, and draw up a publick Inſtru- 
ment, toucking the finding of this Appeal, Witneſſes being 
alſo requeſted to be preſent, at the time of Iooking for, or 
Anding the ſame; which Witneſſes are alſo co be named 
in the ſaid Inftroment : And this Inſtrument Mr. Clarke 
afirms is valid, and that he hath known it adjudged forty 


In any ſubſtantial bc was, & quan- 


pub TT Tr be rated or interlined, ps Hh. ypa 
Matter, (v1z,) in the Namesetthe Parties, in the date of cepriones comera 
the Year, the Day or the Month; or if the Notary Pub- eadem oriri 

lick who drew this Inftrument, be one of the Family, pYmr, plene 
Pouſno!! {, one Clothed by, or a Father, Son, or nigh of 70ratur i - Fu 
Kindred to the Perſon interpoſing the Appeal, in whoſ: Inſtr, Sg oy 

zrour the Inſtrument is drawn; this Inſtrument makes no »» moriantur 
proof of it ſelf, if the Adverſe Party deny it, and if the *- 2 < ex It- 
aforeſaid Defects appear, by inſpecting the faid Inſtrument; \,-" rs 
or if the Adverſary do alledge, and prove, that the ſaid / nft. ed. Sol 
Notary who drew this Inſtrument, was not an indifforem 25. ef Se fide 
Perſon, for the Cauſes aforeſaid. The refore leſt your ” oft M. Se Spe. 
Client ſhould loſe his Cauſe upon this account, (if your rant ” Keoh 
Advcrſary do prove the Matters aforeſaid, obj 2&cd againſt}; _ brings 


the Nota! y) yet if it be true, that the id APP cal was © Sel. oftenſo. 


read ant! interpoſed in due time and place, then you mult 7-7 wrierſ. in 
- 114 OPPORs 
prove t: e ſame, (as alſo the Rafurcs, and [aterlincations -4 __ «per 
aforeſaid.) by the Witneſſes who were then Pi _— : ANG tor. Lavfe in c. 
for this reaſon 7 'S !S above; aid, iT 15 very neftilary, tat the qronum de 
Witnelles oO 5N s1-ribe the] 2705, tothe Pigtocol of ap- / 4a oh wc. 
peal. If the ary at the ent of The aſtrg 2677, doth” [43.08 fnens 
nie, __ : oh & CG OL. LING- TSN0E! uvt bewe mort 
[eltliy t $1 that” v IC ec by N11: mn, ang | Th1t ne s GOT h ins 're- d- hacre Schuf+ 
d7 male te [3:mC os pris , and doth protett _ [t [5 COnſe 56. 
ready fo to do, that fo all fyſpition may bz removed ©" f* 


lg this caſe a! 1! lag tion 15 removed, and hs: is tO be 
Biven the:cto; but we muſt und toad this as to a Law- 


ful 


Years ago. 
8, Ii the Inſtrument wants any of the Solemnities Þ a- + Quitus t»ftr. 
foreſaid, 1t Makes no proof, neither can 1t be ſaid to bef4*s fir adbi- 
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ful Notary Publick only : For it 1s otherways (as waſff 
aid before) in a Notary Publick, who is not an indifferent 
Perſon, for then the Interlineations and Raſures, are to be 
proved by the Witneſſes, otherways the Inſtrument avail- 

eth not. | 


SE-C-E.- 6. 


1. In what caſe the Party Appellate, (though Sentence 
given againſt him upon the Appeal ) yet is not to be con- 
demned in Charges, 

2. In what caſe, and when there ought to be a compoſutionef 
the Charges in theſe Caſes. 

3. The Fudge of the Appeal, though he gave a Remiſſory Sen- 
tence, on behalf of the Appellate, yet may he after tht 
Cauſe 15 remitted, Tax Charges, and Execute his Sentemt 
as to thoſe Charges, 

4+ The tenor of a Remiſſury Sentence, with 4 Condemnation, 
and a Taxation of Charges, and an Excommunication in 
the ſame, if the Party being admoniſhed, takes no cart 
to pay the ſaid Charges, 

Ss. The manner of Executing the ſaid Monition, and denoun- 
cing the Excommunication, laid in the ſaid Sentence, 

6. The manner of renewing the ſaid Decree to pay Chargts, 
or the Matter adjudged, by the Sentence. 

7. It is Lawful to complain of the nullity of a Sentence, or any 
other nullity before the ſame Judge : Who if be revoke 
not that nullity, what remeay. | 

8. The nullity of 4 Sentence, or other Afts of the Superilt 
Judge, may be alleaged before the Inferior Fudge. | 


F lobtain Sentence on my part in the firſt inſtance, bf 
the Depoſitions of theWitneſles, who make full proot 

of my intention, and if the Adverſe Party (having jul 
exceptions unknown to me,) doth not prove them in tht 
firſt inſtance, but in the ſecond ; he ſhall not obtain th 
Charges expended, either in the firſt or ſecond inſtance 
For it 1 ſaflicient that he do obtain the principal ge 
an 
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znd that he be excuſed from Charges ; but it is otherways, 
f the Party Appellate doth give exceptions againſt theſe 
itneſſes, and doth not prove them. Likewiſe if the Par- 
y Appealing, ſhall obtain a Sentence, upon new proofs 
(made in a Cauſe of Appeal) which reſpe&t not the me- 
its of the Canſe, he ſhall not obtain his Charges of the 
firſt inſtance 3 becauſe the Party who obtained Sentence 
in the firſt inſtance, is preſumed in good eſteem, and may 
inſiſt for rhe defence”? TT SENTTRST PTONGTTCEd on his 
part. But this faileth, if the Party Appellate, were in 
had eſtcem in the beginning ; Thats, if that Uefence, which” 
IPoved by the Party Appealing, in the ſecond inſtance, 
were known before to the Party Appellate : To wit the 
payment of a Legacy, or the Tithes Sued for in the firſt 
inſtance, by the Party Appellant, in this caſe the Party 
ory Ser-MAppellate, onght to be condemned in Charges made 1n 
after the both the inſtances, though he probably obtained Sentence 

5 Sentence £01 his part, in the firſt inſtance. 

2. If the Plaintiff obtain Sentence in a Cauſe of Tithes, 
emmation, for a greater ſum, or for more Tithes, than thoſe which 
ication in are Proved, ermo onfeſſion of The Party, or the” 
s no cart proofs of the Witneſles, the Defendant hath juſt cauſe of 
Appealing, and theſe things being proved, he ſhall obtain 


d denoun-X0tence, in which Appeal, the firſt Sentence ſhall be re- 
ithes, 


rence, Mfafted, as to theſe exceſles z but as to the julE 1 
Charges, Lhathe condemnatory 7 Th this cale Therefore it ſeems, 


tnat ſeeing the Parry Appealing had juſt cauſe for this his 
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becauſe he did not offer that ſum, or thoſe 
Tithes, which was really due, after the Sentence was 
pronounced in the firſt inſtance; and therefore he may 
* accounted malicious, and fraudulent, ſeeing he never 
offered that which was really juſt and due. And fo on *7'us perexs n- 
the contrary it ſeems, that the Party obtaining this Sen- me _ 
tence, for a greater ſum than that which was juſtly due, j,þ 4, _ 
and not renouncing this greater ſam, * ſo ſoon as he knew Fed. ſ qui. Quos 
Ytain thethit it was Appealed (from the Sentence) by the Ad- m04s quis dici- 
inſtance-YVerfary, bur perſiſting in the Sure, he is alſo in fault, and m—_—_ P99) 
11 Cauſe ſy be ſuppoſed to ftand Sute, out of an intention of 53,47 
and Malice, 


:e, Or anjppeal, he onght to have his Charges hg_is at about the 

1e revoke! Seal but hoſe expended in the firſt inſtance : The 
realon 15, TH ij 
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Malice, and Injury, and ought therefore to be condemned 
+ De comper:ſ. in Charges ; therefore in theſe Caſes, a Þ compenſation of 
vide 12:f.1nc Charges is to be made, for both of them deſerve to he 
201 2 5x puniſhed. Let the Proftors therefore beware, in theſeCz- 
ia. ff 142 {4 16S 3 (Scil.) the Proftor Appealing, that in the Oppoſiti- 
Sententia Com- on, and Proſecution thereof, he do proteſt expreſly, that 
demn:r0114 77 he will acquieſce in the Sentence, as to ſuch. Tithes, or 
vides Appell , ſuch a vane, and that he only intends to Profecute theTp- 
& ind:x 7- Peal, asto the exceſles aforeſaid : And let him offer tothe 
p:Luiois [o-Tudge Trom whom he Appeals, {or otnerways before the 
oy _— Judge of this Appeal, at the firſt beginning of the Sute) 
= ae Wl ſum due: Then let the Froctor Appellate, take care 
gint2, a4-er-that (in the aforcſaid Caſe) he do in the firſt place, and 
far.ejus (5ci!.) before all things, renounce the benefit of the aforeſaid Ex- 
viitor devebil cofg either before the Judge from whom it is Appealed, 


condemn. tn exe” Io 7 mattry Sip <a 
penſes, qui. ;;. (and that within ten Days after the Sentence is pronoun: 


que ille vior ccd, and in the preſence of the Adverſe Party) or before 
peritt centum the Judge, to whom it 1s Appealed, upon the Day of his 


cum 2% 4% firſt appearance, and then if the Party Appealing dot 
50. vide Gail- contend yet further, he is to be condemned in all tie 


Obs.prad.1.0. Charges. 

152.93. bad. 3, Itis generally held, that the Judge to whom it is Ap- 
Wt pealed, ſo ſoon as he hath pronounced his Sentence, anl 
& cler. $p:cu;. Nath remitted the Cauſe back to the Judge from whom It 


?n tit. d« ex- was Appealcd, his Office doth ceaſe, and is determined, 


oh > and he doth ceaſe to be Judge in tht Cauſe ; _and (un 

_ "oetion® lefs in the ſaid Remiſſory Sentence, he hath Taxecd Chargs 

of Sute, and alſo in the ſaid Sentence hath alſo Pronour- 

ced the Sentence of Excommunication) ttat-hecarinot 3 

terward Tax Ctarges and Compel the Party Appealing 

to pay the ſame. Yet in this Caſe Mr. Clarke ſaith, if 

* Alciat, d:ex- Math had it adjudged againtt this Opinion, (viz) thatd 

perfis, Sea, though in the Remiilory Sentence, or in the [nterlocutorf 

quando © qua- Decree aforcſaid, the Judge to whom it is Appealed, doi 

wes pee. remit the Cauſe back, to the Judge from whom it ml 

f:cienda. vo;f, Appaled and doth condemn the Party by the ſaid &0 

Ali vern ſex. tence, 1n Charges, but doth not Tax the ſaid Charges, | 

reris 1.7.14. that Sentence, but doth refſcrve the Taxation * of the 

Jie yet may he afterwards Tax the ſame, and Execute his Si 
»* 7's « © . L . " . . 

tence in that benalf; For if this is not Lawfal in this Cu 
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then admit that in caſe the Judge, by his Remiſſory Sen- 
tence doth Tax the Charges, and (a Monition preceed- 
ing for the payment thereof, upon ſach : Day) doth Ex- 
communicate the Party Admoniſhed, and refuſing to pay _ 
the ſame, as well now as then, and contrarily, But the 
Party who ought fo pay theſe Charges, doth T6 abſcond, 
that he cannot be Admoniſhed to pay the ſame, before 
the Day which is appointed for that purpoſe is elapſed; in 
which caſe the Sentence of Excommunication aforeſaid, is 
almoſt extinft and determined. May not the Party to 
whom theſe Charges ought to be paid, go to the Judge a- 
gain, and deſire this Monitton to be renewed, and like- 
wiſe deſire that a new Term may be appointed, for the 
payment of theſe Charges ? Yes ſurely he mayz and 
Mr, Clarke ſaith it is a thing daily practiſed. Obſerve that 
in the ſecond Monition. the Judge cannot Pronounce the 
Party to be Excommunicate, as well now as then ; but an 
ordinary Monittcn is to be granted, as in other MMonitions 
for Charges. Aumit alſo that in this caſe ot _xcomn;uni- 
cation Pronovnced in the Sentence it ſelf, the Party be 
Admoniſhed to pay theſe Charges, and for not payin 
them, he is Law tully Excommunicate, Cc. and is com- 
mitted to Prilon, by vertue of the Rings Writ, dc Fxcome _ 
1enao, 17 te Farty Lo whom thcle Charges 


notwithſtanding the ſaid reaſon, that the Sentence or In- 
terlocutory Decree were Remiſſory, without the Taxation 
of Charges, the Judge may Tax the Charges of Sute, and 
Execute his Sentence in that behalf, ſo as in the ſaid Sen- 
tence or Decree, he hath condemned the Party in Charges. 
But here it may be enquired, in whoſe preſence theſe 
Charges are to be Taxe:, for the Proftor of the Party "1 
Appealing, hath Executed jiis Office, and it is determined, * $otuttur bec & 
ſo ſoon as the Detinitive Sentence is Pronounced. There- em a Lan- 
fore the Party. condemned, is to be called * to ſee the a-#'®: Fa en 
foreſaid Charges Taxed ; and then if he do not appear, any "ew i 
P they 
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they are to be Taxed in Penalty of his Contempt, 
Mr. Clarke faith, that he hath had it adjudged thus in this 
caſe, (viz,) that though the Sentence were Remiſſory, 
with a Condemnation of Charges, but without a Taxation 
in the ſame, and that if the Judge by the ſaid Sentence, 
or Interlocutory Decree, hath reſerved this Taxation of 
the Charges, until ſome certain Day, and this without any 
interval, and under one context of Words, (viz.) *We 
© condemn MV. in Charges, and we reſerve the Taxation 
© of them, until the next Court Day, and we remit the 
© Cauſe back to the Judge from whom it was Appealed) 
and hath alſo Admoniſhed the ProCtor of the Adverſary to 
he-prcſent, to ſee theſe Charges Taxed, and a Day aſligns 
cd for the payment of the ſame, that then on that Day 
aligned, the Judge (in the preſence of the ProQtor if he 
appear, or otherways in Penalty of his Contempt, ) may 
+ 7 1f-41741:57 Tax theſe Charges, Þ and Decree a Monition for the pay- 
ſupr4.7-5- ment of the ſame. ' | 
4. If the Party Appealing do ſuffer in the Cauſe, whether! 
by the ARts of the firſt, or the ſecond Judge, becauſe the 
Proceedings arc uot tranſmitted,as falls often out,or becaule 
the Appeal is deſerted, the Judge mult firſt Pronounce that 
the Party Appealing hath made defanilt in the proof of tis 
* 7ſ-45-4 Libel, and bath unjuſtly Appealed,* and-ſhall confirm the 
fu "ie 77%, ;, Sentence of the Judge, from whom it wss Appealed;"it 
by -y ns: the Proceedings arc tranſmitted, For the Judge ought to 
ciare ? $i cc1it Pronounce upon what he knows, and the Proceedings not 
conſrmare pi- being tranſmitted, he cannot have cogniſance thereof: Mt 
pg be» '- mult alſo remit the Cauſe back to the Judge from whom lt 
puntiare bene Was Appealed , and condemn the Party Appealing 16 
judicatum, & Charges, and Tax thoſe Cnarges in the ſame SentenG, 
male 4pells- and Decree. That the Party condemned, may be Ad 
tum, Se. moniſhed to pay thoſe Charges againſt ſuch a Day, to I 
appointed for that purpoſe, under Penalty of the SentenG® 
of Excommunication under this form of words; © We cr 
£ demn the ſaid 1V. the Party Appealing in Law fulChargey 
© Made in this Cauſe, and to be made and payable by La% 

© on the behali of /Z the Party Appellate, and we Tax 
© ſaid Charges, to ſnch a Tam, (ler the Proftor take Cart 


that Faith be made vpon the -Taxatiog of theſe Charges) 
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© 2nd we Decree, that the ſaid N. ſhould be admoniſht to 
' pay the Taid Charpes tefore ſuch a Day or Feaſt, to the 
t f7id Party Appellate z and if in caſe he doth nat obey this 
' our Moniton, Within the faid Term, we Excommunicate _ 


( ffe. fatd NN, (this our Monition preceeding, and his Con- _ 
' tempt followingYin Writing, by this our Definitive Sen- 


© tence, and do Decree him ſo to be Excommunicate, as 


© well then as and now as then, ©c. 


5. Then the Proctor who obtaineth this Sentence, muſt 
procure a Motion for the payment of theſe Charges, 
which Monition muſt alſo contain the Excommunication, 
or letter Denunciatory, which muſt be duly Executed, 
vpon the Party ſo Condemned in Charges, (that is, the 
Party muſt be A4moniſhed to pay the ſame, againſt a Day 
appoint:d, under Penalty -f the Semtence of Excommuni- 
cation Pronounced ag” _ ai:n, in caſe he pay them not.) 
And if the ſaid Par* + .4co no care to pay the fatc Charges, 
within the Ter: or Day appoiuted, then the Letters of 
Excommunication, which are to be denounced, muſt be 
given to the Miniſter of the Pariſh Church, where the ſaid 
Party !nhabits, who muſt denounce the ſame, and make a 
Certificate thereupon, as was ſpoken before concerning 
Excommunications : And if he perſeveres in this State of 
Excommunication, forty Days and more, he is to be ſig- 
nifed to the King's Majeſty, and the Kings Writ is to be 
obtained, in order tothe apprehending him, Cc. 

6. If the Party obtaining this Decree, in the caſes 2fore- 
aid, takes not care (chrough his negligence or otherways) 
to Execute the ſame in due time, (to wit, upon ſome of 
the Days within the time, aſſigned for payment) or per- 
haps after it is Executed, doth nct take care to certifie of 
ts Execution, ſo that the Certificate upon its Executions 
diſcontinued, then the Proctor muſt acquaint the Judge 
and alledge that this Decree, already taken forth to ſuch 
at eſte, is periſhed without any ſacceſs, and therefore he 
muſt deſire that this Decree may be renewed, and that the 
Party may be Admoniſhed again; to pay the aforeſaid 
Charges, or elſe to appear, &c, which Petition the Judge 
Decrees, 

7- Though the Party grieved by any nullity, may com- 
P23 plain 
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they are to be Taxed in Penalty of his Contempt, 

Mr. Clarke faith, that he hath had it adjudged thus in this 

caſe, (viz) that though the Sentence were Remiſſory, 

with a Condemnation of Charges, but without a Taxation 

in the ſame, and that if the Judge by the ſaid Sentence, 

or Interlocutory Decree, hath reſerved this Taxation of 

the Charges, until ſome certain Day, and this without any 

interval, and under one context of Words, (viz.) *We 

© condemn MV. in Charges, and we reierve the Taxation 

© of them, until the next Court Day, and we 'remit the 

* Cauſe back to the Judge from whom it was Appealed) 

and hath alſo Admoniſhed the Proctor of the Adverſary to 

he-preſent, to ſee theſe Charges Taxed, and a Day aſlign- 

cd tor the payment of the ſame, that then on that Day ſo 

alligned, the Judge (in the preſence of the ProQor if he 

appear, or otherways in Penalty of his Contempt, ) may 

+ 1 2:5/414:0! Tax theſe Charges, | and Decree a Monition for the pay- 
fupra.r.5 ment of the ſame. | 
4. If the Party Appealing do ſuffer in the Cauſe, whether 

by the Acts of the firſt, or the ſecond Judge, becauſe the 
Proceedings arc not tranſmitted,as falls often out,or becauſe 

the Appeal is deſerted, the Judge muſt firſt Pronounce that 

the Party Appealing hath made defavilc in the proof of tis 

* 1.0{-41-11 Libel, and hath unjuſtly Appealed,* and*ſhall confirm the 
ſurr:.7-9% Sentence of the Judpe, from whom it wss Appealed;"if 


| orgs the Proccedings arc tranſmitted, For the Judge ought to 
ciare ? $i xo1ir Pronounce upon what he knows, and the Proceedings not 
conſrmare pri- being tranſmitted, he cannot have cogniſance thereof: He 
_ Taker p :- mult alſo remit the Cauſe back to the Judge from whom't 
muntiare bens Was Appealed , and condemn the Party. Appealing 
zudicatum, & Charges, and Tax thoſe Charges in the ſame Sentence, 
male Apella= and Decree. That the Party condemned, may be Ad- 
tum, ©. moniſhed to pay thoie Charges againſt ſuch a Day, to be 
appointed for that purpoſe, under Penalty of the Sentence 
of Excommunication under this form of words; © We cor 
« demn the ſaid 1. the Party Appealing in Law fulCharge, 
© made in this Cauſe,"and to be made and payable by La 
© on the behali of 27. the Party Appellate, and we Tax i 
© ſaid Charges, to ſnch a ſam, (let the Proftor take care 


that baith be made vpon the Taxation of theſe Charge, 
__ 264 and 


axation 
ntence, 
tion of 


axation 
mit the 
pealed) 
rſary to 
y aſlign- 

Day {0 
or if he 
,) way 
he pay* 


PART.V. 


O- CL PA p F140 d 


Eccleſiaſtical Courts, 


' pay the Taid Charges before ſuch a Day or Feaſt, to the _ 
( (id Party Appellate 3 and if in cafe he dt 
6 on montio faid Term, we Excommunicate _ 


| fe {ard I. (this our Monition preceeding, and his Con=- _ 


ur ! 
' tempt ſollowingYin Writing, by this our Definitive Sen- _ 
| tence, and do Decree him 1o to be Excommunicate, as 

© well then as now, and now as then, &c. 3 

5 Then the Proctor who obtaineth this Sentence, muſt 
procure a Motion for the payment of theſe Charges, 
which Monition muſt alſo contain the Excommunication, 
or letter Denunciatory, which muſt be duly Executed, 
upon the P=rty ſo Condemned in Charges, (that is, the 
Party maſt be A2moniſhed to pay the ſame, againſt a Day 
appoint:d, under Penalty -f the Semtence of Excommuni- 
cation Pronounced ag”* _ ai:n, in caſe he pay them not.) 
And if the ſaid Par*- ..ico no care to pay the faic Crarges, 
within the Ter: or Day appoluted, then the Letters of 
Excommunication, which are to be denounced, muſt be 
given to the Miniſter of the Pariſh Church, where the ſaid 
Party !1nhabits, who muſt denounce the ſame, and make a 
Certificate thereupon, as was ſpoken before concerning 
Excommunications : And if he perſeveres in this State of 
Excommunication, forty Days and more, ke is ro be ſig- 
nified ro the Kings Majeſty, and the Kings Writ is to be 
obtained, in order to the apprehending him, Cc. 

6. If the Party obtaining this Decree, in the caſes 2fore- 
41d, takes not care (chrough his negligence or other ways) 
to Execute the ſame in duz time, (to wit, upon ſome of 
the Days within the time,aſſigned for payment) or per- 
haps after it is Executed, doth nct take care to certifie of 
Its Execution, fo that the Certificate upon its Execution is 
diſcontinued, then the Proftor muſt acquaint the Judge 
and alledge that this Decree, already taken forth to ſuch 
an eſte, is periſhed without any ſacceſs, and therefore he 
muſt deſire that this Decree may be renewed, and that the 
Party may be Admoniſhed again, to pay the aforeſaid 
Charges, or elſe to appcar, &c. which Petition the Judge 
Decrees, 

7- Though the Party grieved by any nullity, may com- 
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plain thereof, - before a Superior Judge, becauſe he is the 
Ordinary Judge for all Cauſes whatſoever, and hath 
knowledge in Cauſes, as well of Appeals, as Quereles: 


Yet may he if he will, go to the ſame Judge, by whom he 
is grieved, and alle ge this nullity before him, and the 


O_m——— — 


Judge (the nullity being made appear to him) ought, and 
is wont to revoke the ſame, which if he doth not, then is 
juſt Cauſe given for an Appeal. For Example, if any Judge 
Pronounceth a void Sentence, (that is, where the Adverſe 
Party is abſent, or where the Witneſles produced in the 
Cauſe were not received, or ina Plenary Canſe, when the 
Sute is not conteſted) the Party againſt whom this Sen- 
tence is Pronounced, (if_he is called to thew Cauſe why 
the Sentence already laid, may not Þe Put 1n Execution) 
he may alledge this nullity, ſpecttying the ſame particular- 
77 fer a greral Mlegacion, that the Sentence is null, is 
of no effeft unleſs the Party ſo alledging, doth ſpecifie this 
nullity. 

8, It is not Lawful either to Appzal, or to Complain by 
way of Appeal, from a Superior Judge to an Inferior; 
yet if in any Cauſe, depending before an Inferior Judge, 
any Sentence Pronounced, or any Aft done, is objeed 
bcſore the Superior Judge, in order to hinder your inten- 
tion or to confirm the intention of your Adverſary, you 
may alledge and object this nullity : And if you prove it, 
the Inferior Judge (though principally he had not Cog- 
niſance of this nullity) yet he ought ſo to Pronounce, 
and adjudge in the Cauſe, like as if this void Sentence or 
AQ, had not been Exhibited before him, and he may Pro- 
nounce ſo tacitly concerning this nullity, 
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The manner of Proceeding in Cauſes of Appeal from 
a ventence. 


SEC x 


i, Of an Appeal from an Interlocutory Decree, which bath 
the ſame force and power with a Definitive Sentence. 

2, In what caſes it is expedient to Appeal at the time of Pro- 
nouncing Sentence. 

3. In what Caſes it is not convenient to Appeal at the time of 
Pronouncing Sentence, and how the Party ( againſt whom 
it is Pronounced) muſt proteſt to Appeal, and accept the 
faid Sentence in part, or ſo far as it makes on his 
part. 

4» The manner and order of a Judicial Appeal, from a De- 
frnitive Sentence, mhich is called an Appeal at the Afts 
of Court. 

5. The warious form of drawing an Appeal, either from 4 
Definitive Sentence, or an Interlocutory Sentence, m 12» 
ſpett of the Party that Appealeth. 

6. The order of Proſecuting an Appeal, from a part of the 
Sentence only. 


Rom every Interlocutory Decree, *| having the force + z-g:1:riter 2 


of a Definitive Scitence it is Lawful to Appeal, ei $22, 
ter viva voce, at the Ads of the Court of the Judge” 
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wo Pronounceth the ſame, or within fifteen Days after; .; 0 revn 
in Writing before a Notary : But yet in Appeals from limircur | 


theſe Interlocutory Decrees, which have the force of a Defi- 141} 


vive Sentence, Mr. Clarke ſaith that in his PraQtice, (and _ 


P 3 he 


Ys 6. 


I, de Ap, 


we Sc | No 17s 68. 
lo hue faith, he has known other «kilful PraQitioners do) : 
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* Qu2n21 c0:- he rather choſe to Appeal in Writing * than at the Acts of 
ſtrut diffe* Court, becauſe that in Writing he could ſo ſpecifie the 
liners FRCs and declare that Fa in which the grievance is in- 
_ defin. & flited,. from the preceding Acts, and draw forth that 
Interlocuori, grievance, from which it is Appealed, fo to the life, that 
plene enume- 5+ may appear evidently that the Jndge hata inflicted a 
Sb 7” grievance z which could not ſo eaſily be made appear, if 
predido n. 65.1t, were Appealed at the Acts of Court from a grievance, 
61. © inter Beſides, by this Appeal, thus interpoſed in Writing, 4 Li- 
eaſdem diff-10- pj may be drawn wichout much difficulty : For a Libel in 
_—_— an Appeal from grievances, ought to be conformable to 
Appellari in thereicript, that is, the [nhibition,and the Inhidition again 
ſcripts © (is To the Anpeal ; becauſe in the Inhibition or Reſcripr, is 
aeinceps 1/4 contained the true tenor, and effe& of the Appeal. And 
eats although it is ſaid above, that every Appeal ought to be 
c. 105.8 106. interpoſed within fifteen Days, from the time of the Sen- 
Weſemb. part. tence Pronounced, or the grievance inflicted, yet this is to 


ﬀe de Appel. S yg underſtood, only where the Party hath notice, or 


znterloc. column. 


1724. lir. 4. knowledge of it, for otherways not; for the time of Ap- 


Reinhard. iff. peal is current from the time of your knowledge or notice, 

Jud. 35. Cc. for if a Sentence is Pronounced, or an Interlocutory 
Decree, (which hath the force of a Sentence) which 1s 
null (Scil. being made in the abſence of the other Party, 
not Admoniſhed as above) 1s interpoſed, then is it Law- 
ful to Appcal, or complain of its nullity, (either before 
the ſame Judge or before a Superior) within fifreen Days, 
after he has any notice of the ſame. 

2. If a Sentence is Pronounced in a Matrimonial Cauſe, 
apainſt the Plantiff, by which the Defendant is Abſolved 
from the Petition of the Plantiff; it often falls out that 
the Defendant ſuppoſing Þy this Sentence, that it is LaW- 
ful for him to contrat Matrimony with ſome other doth 
often times ſo contra't it, and get the ſame Solemnized- 
Likewiſe if two Clergy Men contend about a Beneſice, 
and Sentence is Pronounced, that ſuch an one of thoſe 
two ſhall be Inſtituted and Induted 3 in purſuance of 
which Sentence, the ſaid Clergy Man doth get himſelf In- 
ducted, or at leaſt Inſtitnuted to the ſame within.the time 
ailowed the Auverſe Party for an Appeal ; in like manner 


alſo, if it is conteitcd in the Preropative Court, mm 
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Will, 2nd the Judge doth Pronounce Sentence for the Will: 
Or if it 1s conteſted about the granting of a: Adminiſtrati- 
on, and the Judge doth by his Sentence, commit the Admi» 
niſtration To either of the Parties in Sute; the Executor or 
Adminiſtrator (under colour of theſe Sentences,and whilſt 
the delay or time given for an Appeal doth depend) is 
wont to intermeddle with the Goods of the Deceaſed, and 
to alienate the ſame, and ſomerimes to releaſe Debts, and 
commence Actions at the Common Law, for the recover- 
Ing Debts. In all theſe caſes, it is expedient for the Party, 
againſt whom the Sentence is pronounced to Appeal im- 
mediately at the Acts of Court, as in the fourth number 
next following. For if at the time of Pronouncing the 
Sentence in a Matrimonial Cauſe, you do Appeal; and 
the Party who obtained this Sentence, (notwithſtanding 
thts Appeal) doth. Marry ſome other z the Parties Solem- 
nizing this Marriage, are to be ſequeſtred ; or ſeparated 
by the Judge of this Appeal, in the firſt place, and are al- 
ſo to be Canonically puniſhed as Contemners of the Ec- 
cleliaſtical Jariſdiction, as much as if the Marriage had 
been Solemnized againſt the Judge his command, and 


whilſt the Sute were depending : Therefore in this caſe the 
varty Solemnizing this Marriage, cannot prete elt_ 


I —_ — 


Ignorant of {uch a judicial Appeal, fectng it was int 
in the pre{znce of his Prottor ; w 
h27Tprerended, it the Appeal had been extrajudicial, or 
mat out of Court, - Likewile, it in a beneficial Cauſe 
the Clergy Man who obtained Sentence, (knowing that 
t1s Appealed from the ſame, at the time of the Sentence) 
th endeavour to get himſelf Inſtituted and InduQed;this 
Inſtitution and Indu&tion is reckoned among the things or 
matters atterapted, and as ſuch is to be revoked, friſt © 
al,” 7 the = to whom it is Appealed. Likewiſe in 
Teltamentary Cauſes, and thoſe about Adminſtrations, if 
It be judicially Appealed in the ſaid Cauſes ; both the Par- 
Us who poſlels the Deceaſed”'s Goods, and alfo thoſe who 
ove the Deceaſed any thing, upon Bond, may keep the 
lame in their hands, whilſt this Appeal doth depend with- 
out any dammage,though an Attion be commenced againſt 
tem for the ſame, by kim who obtained the Sentence. Be» 
P 4 caulz 
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cauſe that by this Appeal, all tne force and effeCt of the 
ſaid Sentence is ſuſpended (until this Appeal be ended) 
as much as if no Sentence at all had been Pronounced. 

3. If the Perty againft whom the Sentence is Pronoun- 
ced, doth b?licve, thar if he Appealethat the ACt of Court, 
the Judge (icing offended at him Probably, becauſe he 
nath Appcaled from tim) will aſſign him, two ſhort and 
incompctent Terms, or times for the Proſecution, and 
Certifyi-s t" > Appeal, thus interpoſed by him ; ſo as that 
within «:... ii. he cannot Proſecnte the ſame, nor five 
his Ci:cnt an account of the Pronouncing this Sentence, 
nor beinformed of his Reſolution,whether he will acquieſce 
in this final Sentence, or Proſecute the Appeal already in- 
terpoſed. In this Caſe, it is not convenient that he do Ap- 
peal at the Acts of Court, at the time of Pronouncing this 
Sentence, but rather in Writing, before a Notary Publick, 
within ten or fifteen Days (at the moſt,) after the ſame 
1s Pronounced : For in this Caſe the ſaid fifteen Days (al 
ſigned for an Appeal, by the Statutes of this Realm) 
being elapſed, the Party Appealing is to be called, or ra- 
ther, he is wont and may he called, (becauſe the Party 
for whom the Sentence was given, is deſirous to have the 
ſame put in Execution) to ſhew cauſe why the Sentence 
may not ve put in Execution, before the Judge from whom 
It 15 Appealed, can aſlizn the Party Appealing a time to 
Proſecute, and Certifie this his Appeal. Alſo if Sentence 
15 Pronounced in a Cauſe of Tithes, and you Appeal from 
the ſame, at the time of Pronouncing thereof, the Judge 
may immediately (by vertue of the Staiute,) put his 
Sentence in Execution, as to the Charges, and may Tax 
the ſame, notwithitanding the Appeal, and the Inhibition 
of the Srp?rior Judge. If therefore you do Appeal from 
this Sentence, out of Court, in Writing before a Notary 
Publicx, the aforc{id Sentence as to thoſe Charges, is not 
to be put in Execution, unleſs (as is ſaid above) the Par- 
ty againſt whom the Sentence is Pronounced, be firſt called 
to ſhew Cauſe why the ſaid Sentence may not be put 1n 
Execution ; and uuleſs the Party Appealing (if he 2P- 
pears) doth alledge that it is Appealed. The Party AP; 
peaung thus Extrejucicially, or cut of Court, hath alſo 
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this advantage, (Scil. ) he may give his Client a certain 


xccount, of the Pronouncing the Sentence, and of the Ap- 


peal which is interpoſed, and may receive full ſatisfaQtion 
from him, whether or no he ſhall Profecute this Appeal, 


1nd whether or no he ſha!! i;:rerpoſe another,it the Charges 
are Taxed, to over great a ſum. Yet if in the aforeſaid 
Caſes, you do not. Appeal at the time of Pronouncing the 
Sentence 3 _it_js very requiſite however, that you ſhould 


diſſent from the Tame at that inſtant (and proteſt as to 


thenullity of it, and of a Grievance; and of your inten= 


tion of Appealing from the Tame, within the time limited 
Dit Law = that purpoſe) leſt otherways, you ſhould 
= 


em to acquieſce in this Sentence, but if this Sentence 


doth make partly for, and partly againſt you, (iz. be- 
cauſe the Charges either are not Taxed in the ſame, or 
perhaps, becauſe the Party for whom the Sentence is 
Pronounced, is condemned in Charges, made on your 
part, as falls out ſometimes in Matrimonial Cauſes ; then 


Is it more ſafe for you, 


fir as_it makes on your part, eſpecially in as much as it 


to accept the ſaid Sentence, ſo 


Is condemnatory, or condemning the other Party, to pay 


Uharges 


to your Client, Cc. and you mult acquaint the 


Judge alſo, that you do acquieſce in the ſaid Sentence ſo_ 
far as it makes for the Intention of your Client, but in all 


things clie diſſent, an 


ty, Cc. 


i5 before) o the nulli- 


cf a Grievance, ppeahng, Cc. 


4. The Party azain!t whom Sentence is Pronounced, 
may (at the very ſame time of Pronouncing it, and be- 


fore the 


Judge doth proceed ro other things) Appeal with 


the living Voice, * or by word of mouth, delivered and * Lanfrarc. c, 
ſpoke at the Acts of Court befo:e the ſaid Judge who doth 919niam-de 4p- 
Pronounce the Sentence, (who is called the Judge, from 
whom it is Appealed ) And this Appeal he may interpoſe, rinemi ve! il- 
n manner and form following. (/3z.) 1 ds diſſent from the lico Appellare. 


Fronouncing of this Sentence, and do proceſt ax 20 the nullity there- 
o, and 
, 0 


Verentia Domine judex) as Null, Invalid, Injuſt, and as 


ppealing ( from the [ame ( ſalva veltra re- 


ſuch Pronounced ) 10 Our Muſt rious Prince and Sovereign , 
CHAR LES, &c. and to hu Court of Chancery. And here | 


f 'o Appeal fo onr {41d Sovereign Lord the K ing, in his Court of 


Charce'y 3 


pel. n. 49. qu 


dicatur incon- 
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Chancery ;, and I do deſire that the Apoſtles may be given to 


went with effect, with all | 


oltles be aske 


5- Sceing (as was ſaid above, of an Appeal from an 
Interlocutory Decree) it is Lawful to Appeal (cither 
from a Definitive Sentence, or from any Interlocutory De- 
cree, which hath the force of a Definitive Sentence,) at 
the A of Court of the Judge, by word of Mouth, at the 
time of Pronouncing the Sentence, ſo alſo (as was faid 
before) is it Lawful to Appeal in Writing, within fifteen 
Days, before a Notary Publick and Witneſles. Therefore 
intheſe Appeals in Writing, from Definitive, or Interlocu- 
tory Sentences, it the Sentence is Pronounced againſt the 
Plantii?, the Party Appealing is wont to declare in his Ap- 
peal, that ſuck a Judge, in ſuch a Cauſe, and betwixt 
| ſuch and ſuch Perſons, Pronounced a pretended Defini- 

tive Scfitence, for the part of N. apgainſt the faid 4. by 
\ which among other things, he hath diſmiſled thEaforeſaid 
| N. the Defendant, from the Inſtance and Petition of tie 
{ {aid 44. asto the things alledged, and related in the Libel 
| Gemn in on the part of the faid 2, and hath alſo Con- 


+ 57 judex a demncd him in Charges | made or pretended to be made, 
fotvirvitumab gn the part of the aforeſaid N. the Defendant. But if the 
ane £2f2 Sentence is Pronounced agi1inſt the Defendant, then the 
. quon. 1. 10. Appeal 1s to be drawa on this manner z (Sci/.) that ſuch 
15. d-expenſis, a Judge, &c. (as above) by which, amongſt other things 
© 7 14 he hath Condemned me, not only in a certain pretended 
Legacy, or in certain T ithes, but alſo, in certain pre- 
tended Charges, &c. and although the Parties Appealing) 
(not only by the modern, but alſo by ancient Pradtice) 


are not wont to declare, or ſpecific many Things, (i 
the 


RT. V. 


wen to 
WD 
ti not.) 
wy to, 
ater, CT 
1:p91 tie 
eſjes kere 
C, The 
10 Wits 
ONOUNs 
12 ſame 
from an 
(either 
YIry De- 
ice,) at 

at the 
zas ſaid 
1 fifteen 
jerefore 
erlocu- 
inſt the 
his Ap- 
xetwixt 
Deſini- 
M. by 
oreſaid 
of the 
e Libel 
5 Con- 
- made, 
t if the 
zen the 
2t ſuch 
things 


tended , 


1n pre- 
2al1ngs 
aRtice) 
's, (1 

the 


26611119577 17 Gt * © 
PART. VY. Eccleſiaſtical Courts. 


the aforeſaid caſes) in their Appeals-more than what are 

zbove recited 3 yet I think it very convenient (faith 

Clarke) for thoſe Parties ſo Appealing, to add and ſpeci- 

fic theſe things or matters following. (/1z.) If the Plain- 

tif Appeal, then is it requiſite that he ſay in his Appeal, 

that he hath ſufhciently proved * the Libel, given in on * Forma iter, 

his part, notwithſtanding which, the Judge Pronounced 7 eſt ignore, 

the Abſolutory Sentence as above. If the Defendant Ap- R——_ oj 

pzal, then is it requiſite that he add in his Appeal, that ,,;3;,7 owns 

although the Plaintiff made default, in the proof of his Archi-piſ. Ebore 

Libel ; yet the Judge Pronounced a Sentence, Condemn- #14 jecerume 

ing him in a Legacy or in Tithes, as heforc. What-things [: 5,001; 

areto be inſerted in Appeals, from an Interlocutory De-j;u4 ej = wy 

cree, is ſpoke at the firſt number of this Chapter, Curits Epiſcop. 
6. If it is Appealed in general, from the wholeSentence, Sf74g4100- 

the Party Appellate may adhere to the oppoſition of his Ad- Aa : —_— 

verſary, and may uſe the benefit thereof, (though he do 5:,;24;5. 

not altogether Appeal from the ſame) to wit, becauſe 

the Jadge hath not Condemned the Party Appealing in 

Charges, or in the caſes under writ. And if it doth ap- 

pear before the Judge of the Appeal, that the Judge from 

whom it is Appealed, ought (by thoſe Proofs made be- 

fore him) to have Condemned the Party Appealing, in 

more Tithes or ina greater valne for the Tithes, or in a 

greater ſum for the Legacy Sued for ; the Party Appel- 

late (as to thoſe things that is, as to greater Tithes, or a 

greater value, Cc.) ought to obtain a Sentence for them, 

before the Judges, to whom it is Appealed. The like may 

be done allo, if in the Appeal, the Party Appellate doth 

prove that there is a greater ſum due to him, than that 

Vhich is contained in the Sentence of the Judge, from 

Whom he Appeals, But in thoſe caſes wherein it is Ap- 

pealed, becauſe the Judge doth Condemn the Plaintiff, 

(who obtains the Sentence) in Charges, or doth not Con- 

cemn the Adverſe Party in Charges, andthe Party Appeal- 

Ing doth acquieſce, as to the reſt, (viz.) as to the prin- 

Clpal Cauſe : In this cafe unleſs the Party Appellate do 

allo Appeal from the Definitive Sentence, and doth Pro- 

cute the ſame 3 he cannot uſe the benefit of the afore- 


laid limited Appeal, nor adhere to the Appeal of his Ad- 
verſary 
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verfary, ſeeing he acquieſced in the Sentence, and it is 
ſifficient for the Party Appealing 1n thoſe Caſes, te prove 
that the Sentence was Pronounced on his part, and againſt 
the Adverſe Party. And from thence comes that general 
+ Lanfrt1c. c. Concluſion, Oud Vittu Vittors C ondemnabitur in expenſis, 
quoniam de ex- For the better underſtanding Mr. Clarke's meaning 15 this, 
penſi5.7-22 } deſire the Reader to look over Mr. Clzrke?s PraCtice, his 
Title de Profecutione Appellationis 4 parte Scntcntie tqntum, 


CHAT. 11L 


manuer of Appealiaz, and Proſecuting Appedis 
from Grievances. 


SE Ch: x 


 Itat a: Appeal (from Grievances ) is, 

2. The manzer of procecding in a Cauſe of Appeal, from 
G7,CUVANCES: 
Tn what Caſes it is requiſite that the Party Appellate a 
co::ifeſs the Grievances to avoid Charges, 

. In an Appeal from a Grievance, that is laid in a Cauſe of 
Corretion, the Judge from whom it is Appealed may bt 
cited to appear to anſwer in a Cauſe of Appeal though # 
ve not Appealed particularly as to him, 

. The Party Appellate, in a Cauſe of Grievance may procees 
12 the principal Canſe, wither the Appellant will or nt 
(the Grievance not veing diſcuſſed, nor the Charges paid,) 
anlcſs the Gricvar.ces are juſtified in the end of the Sute. 

;. At whoſe Charge the Proccedings of the Inferior Judge 


» ugh _ = muſe be eranſmitted, if the Grievances are confeſſed. 

pt a Crivd- 

mine tate 

1-41; Sy ue N Appeal from a Grievance * is ſaid to be, when 

CE TILE an Inferior Judge, to wit, the Biſhop of any Dio- 

'n c:i4 4: Cfle within the Province of Canterbury z or his Official of 
| Vicar 
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Vicar General, or Commillary in any part of his Dioceſe or 

2n Arch-deacon, or his Oficiz} do inflit any Grievance, | + He vocantur 
before the Sentence 1s Pronounced, (to wit) by reject- A 
ing Witneſſes, which ought by Law to be admitted, or by DOES 
not admitting a Matter or Allegation, which is concluſive, f.4- 4pp-U.ns. 
or the like: So alſo on the contrary, by admiting W itneſ- #-h4n.4nanias 
ſes and Matters, which are not by Law to be admitted 47, 2-0 


Bnt in theſe Appeals from Grievances, tlie ſaid Grievances gentis circa fi- 
from which It is To Appealed; ought to beexprelt particu- 

ay. For it 15 not Tufficient to fay, that in ſuch a Cauſe « 77. corre in- 
the Plaintiff or Defendant produced Witneſſes, and the nuimr ex co 
Judge refuſed to admit them, or he gave a concluſive mar 4#94 4ictour 2 
ter or Allegation, which the Judge rejected, but in this =: 07 
his Appeal he ought to inſert the Names of the Witneſſes, .;.- ;. 
and the Things contained in the Matter rejefted, and fo Mvg. 7: 5:4. 
likewiſe he' ought to do in all Appeals that are made from 777% 7 1- 
Grievances, or elle the Appeal avails nothing. An4 ob- 

ſrve that all Appeals from Grievances, ſo as they be not 

ſuch as have the force of a Definitive Sentence, ought not 

to be interpoſed viva voce, or by Word of Moiith, at the 
kts of Court, but in Writing hefore the Judge himſcif, or 

if he cannot conveniently meet with him, then before a 

Notary + Publick,and Witneſles,and that within ten Days. + 74e notars 
For it may be doubted, whether or no the Statute, which /” _ my 
imits Hfreen Days for the time of interpoſing Appeals, 7" 
fake Place as to thoſe Appeals which are interpoſed vpon 
Grievances, or only from Definitive Sentences, and thoſe 
Interlocntory Decrees which have the force of Definitive 

Sentences: Yet in theſe Caſes, it is very often- wont to be 

Appealed after ten Days, and within fifteen. See the Sta- 

tute 28. Henry the Eighth Chap. 19. 

_ 2. Intheſe Appeals you muſt proceed in all Things, as 

in a Cauſe of Appeal, from a Definitive Sentence, as to 

the conteſtation of Sute; the conchuſion in the Cauſe and 

the other judiciary and ordinary Afts: For a Cauſe of 

Grievance as to thoſe things, doth follow the nature of the 

Principal Cauſe ; (that is, if the originalor principal Cauſe 

were Plenary or Summary, the Cauſe of Appeal is ſuch 

alſo) except that in a Cauſe of Grievance, it is not Law- 

ful to alledge Things already alledged, nor to prove oo gs 

*_88) TA already 
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already proved, as in Cauſes of Appeal from Definitive 

"Sentences: For the Grievances are to be juſtified by the 

F Panorm.Con. Ats of Court, | of the Judge, from whom it is Appealed; 

Fle pars. 1:C0:- qnleſs the Grievance omitted out cf tl d- 
4 2. Sed.hrem leſs the ances were omitted out cf the procee 

etiam premit- 10S, Or unleſs the Regiſter would not inſert into the Ats 

20. of Court, thoſe things deſired by the Party Appealing 

(viz. the admiſſion of his matter, &c.) or unleſs it be 

Appealed from threatning words, uttered by the Judge in 

"Cor, or unleſs it do not appear by the As of the Judge, 

Tia the Party Appellate, (that is,he at whole Petition, the 

Uſhce of the Judge 1s pretended to be Promoted) hath 

Sollicited the Judge to Proceed in that Cauſe of correttt- - 

"of fitrmere Office; although the Appellate, doth real- 

ly promote the ſaid Office. For in theſe caſes of cor- 

reQion, the Parties Appealing, are ofcen wont (out of 

favour and reſpe& to the Judge) to cite and proceed a- 

£2inſt the Promotor of the Office of the Judge, and not 

againſt the Judge himſelf: But if by the Acts of the Judge, 

from whom it is Appealed, it doth not appear, or 1s not 

manifeſt, that the Grievar.ces impoled, (and from which it 

1* A+pealed) were impoſed at the inſtance of another per- 

lon : In this caſe the Proctor Appcaling ought to take care 

that in the firſt Inhibition, he obtain a Citation againſt the 

DEE (from whom it is AppeaTed) to anſwer in a Cauſe 

of Appeal. The reaſon is, becauſe the Party Appealing 

3s oftentimes Grieved with great Charges, in proving that 

there was another Promotor of tie Office of the Judge. 

And if he doth not prove this direQly, the Party Appel- 

late is to be Abſolved with Charges, thongh the Judge 

might probably proceed unjuſtly,and illegally in the Cauſe: 

Whereas it is otherways if you make the Judge, from 

whom you Appeal, a Party in this Appeal: For then if 

either any injuſtice or nullity do appear by the Proceed- 

ings tranſmitted, the Party Appealing will obtain Sentence 

againſt the Judge with Charges, as in the fourth number 

following. And it feems very Conſentaneous to equity, 

that the Judge ſhould undergo the Penalties, and Pay 

the Charges, if kedoth procecd injuſtly in the Cauſe, whel 


his Office is voluntarily promoted : For a.lmit any thing 
that was injuItE were requeſted of the Judge, yet he ought 
t0 
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to Decree right, and it the Party Appealing do eicter by 
the proceedings of the Judge, from whom it is Appealed, 
o: by other Proofs, (in the aforeſaid Caſes,) prove his in- 
tencion, he ſhall obtain Sentence with Charges: And the 
Paicy Appellate, if he were Plantiff in the ficſt Cauſe, he 
ouzht to Proſecute the ſame, before the ſaid Judge, to 
whom it is Appealed : Which if he is unwilling to do, the 
Party Appealing may alſo obtain an Abſolutory Senterice, 
in the principal Cauſe, with Charges. 

3. Itthc Party Appellate doth believe that the Party Ap- 
pealing hath Appealed juſtly, it is expedient (to abbreviate 
Sutes, and avoid Charges) that the {aid Appellate, (at the 
time of relating the Inhibition) do confeſs the Grievances 


Specified in the Inhibition, or inthe Libel (if it be given 
LED he conſent that it may be proceeded in the prin- 


cipal buſinels, and alſo that he offer Charges which are 


me upon that account : For the Party Appealing is not 
oblig:d to proceed in the principal Cauſe, (if the Grie- 
vances are confeſſed) unleſs the Charges of this Grievance 
are firſt paid : Which being done, it the Party Appealing 
were Plaintiff in the firſt inſtance, he ought to be requeſt- 


& to procecd in the principal Cauſe, according to the 


form of the late Ats, had and made before the Judge, 


from whom It is Appealed; and if the Party Appellate were 
Plaintiifin the firſt inſtance, he may proceed in the prin- 


Cipal Cauſe, whether the Party Appealing will or not 
becauſe the Party Appealing, by this his Appeal, hath con-= 
ſented to the juriſdiction of the Judge, to whom he Ap- 
pealeth, and hath made him Judge of his Cauſe. 

4. In every Appeal from Grievances, cſpecially in a 
Canſe of Correction, the Grievances are ſaid to be impo- 
ſd, as well of the mere office of the Judge, (from whom 
It1s Appealed) as alſo ar the inſtance of 4. and XV, yet 
the Parties Appealing in theſe caſes, (out of reſpeCt to the 


Judpe) are wont to deſire a Citation to be Decreed, againſt 


the ſaid 44. and N. (and againſt the Judge, ) to anſwer 
a Cauſe of Appeal : Yet if in the proceedings tranſmit- 
ted, It doth not appear that the Grievances, from which 
It 1s Appealed, were laid or impoſed, at the inſtance of a 
Party, but of the mere Office of the Judge, the Party Ap- 
pealing 
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pealing in this Caſe may deſire the Judge to whom it is Ap * 
pealed, (after Sute is conteſted witi the Party Appellate) th 
to Decree a Citation againſt the Judge, from whom it is c0! 
Appealed, to anſwer in a Cauſe of Appeal : And if hel all 
appear, thedaid Party Appealing muſt give in a new Libel, MW 8"! 
and immediately Exhibit the Proceedings of the ſaid Judge, MW 7s 
(viz, the faid inferior Judge) and tranſmitted by him, i 9: 
in the ſaid Cauſe, and betwixt the ſaid Parties : And inf © 
preſence of the ſaid Inferior Judge, or his Proctor, thei Gr 
zforeſaid Party Appealing muſt proceed to Sentence ini 1* 
the Cauſe. And if the Judge from wizom it is Appealed, ſol 
cannot -uſtific tis Proceedings, the Party Appeals 5 Bak 
SeAbſolved, (as to thoſe Matters, or Things Tatd aint 
* Ubi fer HM) by the Ablolutory * Sentence of the Judge, to whon 
Senrenti: 57/7: he Appeals : And the faid Inferior Judge from whom he 
vatione judicii, APPEa1s is to be Condemned 1n Charges of that Tecond in 
deber aftor in feance: But the Party Appellate is firlt tobe diſmiſſed with 
expenſis 0i- Charges * That 15, hEWHo was the Promoter of the Office 
dennori. Lanf-F The nferior Judge; Tm it ſeems be diſmiſſed with 


Co quoniam de —— -— poernn——_ 
expenſ, n. 27. Gharges, and the Judge mult pay Charges. This Mr. Clark 
ns faith, he hat ra, ( — F_ aforeſaid Judge 
to be called, in a Contradicory Court. But here it isto 
be noted, that although at the ſecond number before go 
ing, it is ſaid that in the Proceedings tranſmitted, the Grit 
vances do not appear to have been impoſed at the Petith 
on of the Party Appellate, particularly named in the Ap 
peal, and that the Party Appealing may deſire that it mij 
be proceeded againſt the Judge, from whom he Appeals 
and that the ſaid Judge may be called to anſwer in a Cauk 
of Appeal ; yet is it Lawful for the ſaid Party Appealing 
to prove by Witneſſes, (that the Party Appellate did prc 
mote the Office of the ſaid Inferior Judge, from whom Is 
Appeals, or that the ſail Judge did in{tigate him to pre 
cced in the ſaid _buiinels of correction) notwithſtanding 
that nothing 1s tranſmitted of the Proceedings had or mad 
- before the faid Judge, from whom it is Appealed : An 
this being proved, the Party Appealinz hall obtain Sc" 


tence againſt them both; that 1s, both again{t The fi 
Party Appellate, and allo againſt the Judge, 
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5. If ina Matrimonial Canſe, the Defendant (knowing 
that the Flaintiff can fully prove by Witneſſes, or by the 
confeſſion of the ſaid Defendant, the matrimonial contraC&t 
alledged, out of an intention of protra& ing the Sute, and 
erieving the Plaintiff with infinite Charpes, , and alſo to 
prevent the pronouncing of a Definitive Sentence, for the 
Matrimcny alledged) doth Appeal from certain pretcnd- 
ed Grievances, whereas in yery dccd there were never any 
Grievances impoſed. Likewiſe if theDefcndant inaCauſe of 
Legacy, (at leaſt where the Legacy is conſiderable, that 
ſohe may by frivolous Appeals protraCt the Sute, and keep 
the Legacy in his cuſtody, whilſt the Sute depends, 2nd 
alſo pay the Charges of Sute, with the uſe of the Lega=- 
cy) doth Appeal from pretended Grievanges, when in 
very deed, there was not 2ry Cauſe of Grievance, oter- 
ed at all. In theſe caſes the Party Appellate, (fo ſcon as 
the Inhibition is returned back, and Certified to the Judge 
of the Appeal) he may conſent, that it may be procceded 
(vy thz Judge of this Appzal) Tn the principa 


co:ding to the form of the late As, which were had and 


done before the Judge from whom 3t 15 Appealed. _ And 
ceing t2e Party Appealing, by ſuch his Appzal, hath re- 
fuſed the Judge, (from whom he Appeals) as one whom 
he ſuſpe&ts, .and not a competent Judge on his behalf, 
and hath conſented to the Judge of the Appeal, as a fir 
Judge on his part ; therefore hz may b2 compelled (whe- 
ther he will or not) to proceed in the principal C:u; and 
the Party Appellate is not obliged to p3y the Ciirges of 
Grievance: Yctthe Party Appealing, (if be thinks he hath 
Appealed juſtly) may alſo proces in ihe Cauſe of Griz- 
Vance; and if i: 65th appear by the proceeding9, That the 
JiTAppellanc had a ja{t Caufe of an &ppc23i, hz fhall ob- 
tan Sentence with Charges : An4 if on the contrary, ne 
mike default in the proof therecf, th<n he is io be compel- 
ed to pay the Party Appellate his Charges. 

6, If before the proceedings of the Juige (from whom 
If Is Appealed) are tranſmitted, the Party Appeiate doth 
' (otie's the Grievaiccs, and doth corfnt that it ſhall be 
proceeded in the principal Canſe, and doth pay tne Char- 
ges of the Gricyance z the Party Appealing (if he were 
Plaintiit 
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Plaintiff in the firſt inſtance, he ougar to tranſmit the pro- 
ceedings at his own cc,.s; or otherways, the Judge to 
whom it isAppealed,cannot proceed in the principalCauſe, 
Likewiſe if the Party Appellate were Plaintiff in the firſt 
inſtance, and deſires that the Judge of the Appeal ſhould 
proceed in the principal Cauſe, he mult take care to get 
the Procecdingstranſmitted at his Charge. The Defendant 
may alſo in the firſt inſtance, whether he were the Party 
Appealing, or the Party Appellate, if he knew that the 
Plaintiff did Inſtitute an injuſt Action in the firſt inſtance, 
and knowing that he hath beenat a valt Charge in the Sute, 
alrcady (that ſo he may recover the ſame again in the 
Appeal) he may cauſe the proceeding to be tranſmitted, 
bnt at his own*coſts. Yet admit that the Party Appellate 
will not confeſs the Grievances, but (having a mind to a- 
void Sute, and future Charges) doth conſent to the Judge 
of the Appeal, and doth agree to proceed in the principal 
buſineſs; thenif the Party Appealing doth believe that he 
can prove theſe Grievances, and if he will conteſt further 
about the ſame, he ought to tranſmit the proceedings at 
his own Charges; which thing if he refuſeth, then he ought 
to be condemned 1n thoſe Charges, which the Party Ap- 
pellate hath been ar, by reaſon of ſuch a pretended Ap» 
peal irom Grievances, And on the contrary, if the pro- 
ccedings are traninittcd, and it do appear by them, that 
{uch Grievances were impoſed, the Party Appellate is to 
be Cendemned in Charges, Therefore let the Party Ap- 
pealing beware how he proceed any further ia his Cauſe of 
Grievance, if he thinks he cannot juſtifie the ſame ; and to 
avoid Charges, let him alſo conſent with the Party Appel- 
late, to procccd in the priacipal Cauſe, omitting his Cauſe 
Of C:rtevance. 
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I, The Judges of the Arch-biſhop deferring to pronounce Cone 
tence, it 1s Lawful to Appeal from them, | 

2. When the Party Appealing from the reje&tion of a conclud- 
ing matter, &c. ſhall obtain his Appeal, and when not. 
Alſo the manner of offering immediate Proof. 

3. The order and manner of Particularizing andSpecifying this 
Appeal, from the rejet1on of this matter or Allegation. 

4+ The Party Appealing from Grievances which are impoſed 
at the very ſame time, in which the Definitive Sentence 
is Pronounced, ſhall have full Charges, and the Sentence 
(although juſtly Pronounced perhaps as to the Juſtice of 
the Cauſe) ſhall be retrafted as unjuſt, though it were 
not Appealed from it. 

s. It is Lawful to Appeal from an unjuſt Excommunication, 
Pronounced upon 4 Falſe and widue Certificate of a Ci- 
Fati0n. 

6. Of an Appeal from an Immoderate and Exceſſrve Taxati- 
2n of Charges, : 

7. The manner of jrſtif ying an Appeal from the Taxation 
of Charges, &C. 


F it be concluded in the Cauſe, and the Advocates on 
both Parties have given the Judge informations,as well 


In matters of Fact, as in the points of Law, > 25 tht they 
have nothing further to ſay in the Cauſe ; and if there have 
been frequent aſſignations to hear Sentence, and the Judge 
hath refuſed, or at leaſt hath deferred unjuſtly toPrononnce 
Sentence, either for the Plaintiff or the Defendant, it is 
Lawful in theſe caſes, for the Party Grieved to Appeal 
(from theſe delays in not Adminiſtring Juſtice,) to the 
King's Majeſty in his Court of Chancery ; and the Appeal 
iS valid ; at leaſt aith Mr. Clarke, I have bad it adjudged 
ſoin this caſe, rwenty Years ago. And although there are 
now certain and determinate Judges Delegates, yet they 
have not a Commiſſion to hear all Cauſes in general, but 
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only ro heir and dctermine Cauſes of Appeal, which are 
interpoſed to the Kings Majeſty,and to bis Court of Chan- 
cr, by vertue of an Ac of Parliament ; and therefore 
none can have acceſs to them by way of ſimple or double 
quercle, Cc. 

2. !f the Judge doth reje& any concluſive matter which 
1s periinent to the Cauſe Inſtituted, (viz. the payment 
of 1 i.cxzacy and Tithes, or the exceptions againſt Witneſ- 

--:. £5 © end ſuch like things) cither cxpreſly or tacitly, by 


-« pl- Proccecing to other things contrary to this Petition ; the 
Fa Sp __ Party who defired the ſame to be admitted, may Appeal 
"14, "forthe not admiſſion of itz and if in his Appeal he doth 
»-1, Ot prove the Truth of the things propounded, and of the 
2. // matters rejefted, he ought to loſe his Cauſe of Appeal ; 


| becaule it is to be preſumed on behalf of the Judge 3 that 
"is, that the Judge knew that the premiſſes alledged were 
rot True, and that the ſame were propounded with an in- 
tention to protract the Snte ; but if in the aforeſaid caſes, 
the Party propounding the premiſics (that 1s, the matter 

or Aiicgation, which is concluſive in Law) doth aver be- 
ſ>re the Judge, that he doth not propound” the ſame out 
of 3 malitious mind, nor with an intent tnjuſlly to delay 
ti Sut2, 20d that he believes he can prove the fame; 


end therevpon doth offer himſelf ready and prepared to 
_Juozetie tame immediately and forthwith ; and yet the 
Fade 2oth refuſe to admit the ſame expreſly, or tacitly 


! 


by procecding to cther things, contrary or prejudictal to 

the admiſlion thereof, or at leaſt doth unjuſtly defer to ad- 
mit the tame; the Party Appealing in this caſe, ſhall pre- 
vail and obtain the Vidtory in his Cauſe of Appeal : Though 
in his Appeal, he doth not prove-the Truth of the things 

contained in the matters or propoſitions, which were re- 
jel, And this Mr, Clarke ſaith he hath had adjudged in 

a Conrt of Controverſie fix and twenty years ago; and It 
is Gaily practiſed thus before the Kings Delegates. 

. Mr. Clarke hath thought fir to add this, which fol- 
lows, as an enlargement or confirmation, of what is ſaid 
at the fic!t number, and the firſt Sect. of this Chapte!, 
{Scil.) that in Appeals, from the rejettion of an Altege 

Lion, or other matters, (althovgh concluGyve) it 1s not 

ſy cients 
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ſutiicient, (If you intend to prevail in your Appeal) 
that you inſert the things contained in the matter or r Alle- 

2ti0n which 15 rejected in your Appeal 
aſ 


'o prove thele contents; for otherways, you iÞ1 I | 
yonr Cavle ; becauſe it is to be preſamed for the Fwy 


{iom whom it 15 Appealed, that either this rej2ted mat- 
ter was propounded with an intentiont9 protract tie Sure 

or that the Party could not prove the ſame: Add al.o that 
if in the matter rejected, there were contzined any Arti: hs 
or Poſitions, which by Law are not to be adnitte!, 5 
cauſe they are impertinent to the Cauſe, or were formerly 
propounded, or are contrary to thoſe which luve och 2. 
ready propounded, (upon which Witnelles have 2001 PrG- 
duced, Sworn, Examined, and their Depolitions pUvilited, 
and made known to the Parties : } And admit, ti:27 1 £19 
Appcal you prove the Truth of all theſe Arti. les, yer fr 
Judge of this Appeal ought not to admir theſe &rticies, 
but. only the reſt of the Articles which are perri:enc, and 
ought to be admitted by Law ; z and the Party Appe: 

in this caſe is to be condemned in Charges, at 1:41 117 164, al 
not obtain Charges, and if he do obtain any, ve" they acl 
bevery mean and ſmall. The reaſon is becauſe Lac 14 to 
dubious a matter, it ſhall rather be preſumed ſor ite Jn 2c, 
and It may be urged on behalf of the fail Jag, itvat 
whom It is Appealed, that he hath reje&ted tives Alt 21tign 
or matter, 1n as much a5 it contains civerie yu '$. Or 
civerſe Articles, which by Law ought not ro be ad:nivtey , 
or that the Judge, (though he hos rejeQed this mM 'tter,) 
hath only rejected thoſe Articles, which are not t9 ar” TE 
mitted by Law : But quzre, beck the Party ApPp*! Ales 
Celiring the whole matter to be rejected, and not content: 

ing (either before the Judge from, or to whom 17 1: ;Ap- 
pealed) that theſe Poſitions ſhould be admitre:l, winch by 


Law ought to be admitted; he is therefore vn ocaite 
on of delay, and hath given occation for an apr 1, 
upon the rejection of the matters aforeſ::l. Lei we 
Proctors therefore take heed, that in theſe Aj;(10515, {om 
ine rejeCtion of ai:y matter, if they are Cc 5. "fu TEES 
Article, whether it ou2hrt to be adimitred co: 4: Yihoy Th 
ter chuſe to admit, than inſert the ſainc ia 02 A \ pp24+ 3 
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and fo by omitting thoſe Articles which are not to be ad- W Ju 
mitted, they take away all controverſie, touching the ſer 
Charges which are to be allowed, or are not to be ailow- th 
ed, or whichare to be modcrated. We 

4. If at rhe ſame time, in which the Sentence 1s pro- C 
nounced, the Judge (before the pronouncing thereof) & 
Toth Grieve the Party againſt whom the Sentence Is pro- MW of 
F5nnced, by rejecting the Witneſles, or afiy matter of uy 


cation, and the principal Cauſe is to be tried before the 
Judge of the Appeal; if therefore this Cauſe of Appeal is 
given, and the Excommuntcate Perſon doth ſuſpect me 
Judge 


b Terence which ought by Law to be admitted, the Party y 
j Aj-pcaling in this cafe, if he juſtifieth his Cauſe of Appeal NC 
| from thoſe Grievances, ſhall ohtaia Sentence, with his th 
whole Charges; and the Definitive Sentence, though 0- le 
Licrways juſt, as to the merits of the Cauſe, yet (ſeeing it be 
was pronounced within the time allowed for an Appeal tl 
from thoſe Grievznces, impoſed at the ſame inſtant) it m 
ſhall be revoked as an attempt, or a thing done by way of af 
attempt, although ir be not Appealed from the ſaid Sen- th 
tence ; yet the Party Appellate in this caſe may ask and 
Procure Sentence to be pronounced (on a new ſcore, as to d 
the principal Cauſe) before the Judge of the Appeal, and A 
may obtain his Charges made in the firſt inſtance in all t 
things, like as if it h:d been obtained in the firſt inſtance, a 
before the Judge from whom it is Appealed, and as though a 
it bad not been Appealed at all. This Mr. Clarke faith he t 
has known adjudged, but quere quid ſit jurs ? b 
5 Althon ht oviry Excommuliicote Perſon, who is Ex- l 
| * Layf. c. 94- Cummunicate upon a fictitious, and falſe Certificate, * may 1 
' niam de p- and (by daily praGtice) is wont to object againſt this Cer- 5 
| Pele ne 6% tificzte, and to deiite an Ablation, from this injuſt Ex- 
communication, yet may the Excommunicate Perſon ia [ 
this caſe Appeal from the ſaid Sentence of Excommunica- : 
£4-n, to the Superior Judge, and obje&t before him, a- l 
24ſt the Certificate of the Citation, upon which he was l 
Excommunicatez and if he proves theſe Obje&ions, he 
ſhall chtain his Appeal, and the Adverſe Party who ob- 
tained this Excommunication, is to be condemned in Char- ; 
ges of tie whoic Appeal, and of the injuſt Excommuni- | 
{ 
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Judge, it is moſt ſafe for him to uſe this Appeal. And ob- 
ſerve,that this Appeal ought to be interpoſed not only from 
the ſaid Sentence of Appeal only, but alſo if in caſe there 
were a Citation Decreed, vizs & moazs, by reaſon of a falſe 
Certificate, (viz. that the Party was ſought at his Houſe, 
&c.) the Appeal ought to be interpoſed as to the Decree 


of that Citation alſo. For to Decree a Party to be cited 
vis & modi, upon a Certificate that he was ſought in a 
place where he never inhabited, and to Decree a Citation, 
no primary or perſonal Citation preceeding, is all one and 
the ſame thing. And for certain to Decree any one (un- 
leſs he be a fugitive, and ſuch as hath no habitation,) to 
be cited by publick edit, viis & mods, no primary Cita- 
tion preceeding, it is a very juſt Grievance. Of this ſee 
more, where it is ſpoke of the manner of objecting a- 
againſt an injuſt Excommunication, in the ſecond part of 
this Book. 

6. Ifexceſſive Charges are taxed, * that is, if the Judge * 7avfr. c.quc- 
doth exceed in the Taxation, it is convenient for the Party #49 47 Appe!. 
Appealing to declare particularly in his Appeal, to deduct 
theſe exceſſes, and to diſtinguiſh firſt thoſe Charges, which 
are to be allowed by Law, and by the Style of the Court, 
277 allo thoſe which are expended by the Party : And 
then becauſe in the Schedule of Charges, which is offered 
by the Party, andis Taxed by the Jude, there are con- 
tained both the juſt and alſo the extraordinary Charges 
in this Appeal therefore mention is to be made of the whole 
Schedule of Charges ; and ſeeing that if both tlieſe Sche- 
dules, (viz. the ſaid firſt Schedule, which contains only 
the juſt and due Charges, and alſo that whole Schedule 
given by the Party, and Taxed by the Judge, which con- 
tans as well thoſe which are due, as thoſe which are ex- 
traordinary) were inſerted in the Appeal, and the Inhi- 
bition,(for the Inhibition ought to contain the t*nor of the 
whole Appeal) the ſame would be too long and tedious : 
And therefore theſe Schedules are to be annexed to the Ap- 
peal, and theſe words are to be inſerted, (Scil.) © As is con- 
* tained in the Schedules annexed to theſe preſents, which 
* if the Protor aforeſaid will,and do deſire may be accoun- 


* ted as read, and inſerted in this Appeal, <*c. In which 
Q 4 ſccond 
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econd Schedule thus annexed, the extraordinary Charges 
are t9 be {efcribed, and fet down. And the ſaid extraor- 
dinary Charges ſo contained in that Schedule, ought to 
be pzrticularly inſerted, either in the Appeal, or elſe by 
referring to a third Schedule, annexed thercto alſo. Itis 
Vkewile necenary, fo conclude in that Appeal, that if theſe 
extraordinary Charges, (which is to be underſtood of thoſe 
Charges, mentioned in the third Schedule) which are not 
alloy:able, or if many or ſome of them had not been al- 
lowed and Taxcd by the Judge, 1n his general Taxation, 
the ſum 5 Taxed conld not have extended to above ſucha 
ſum : Ar in this the Party Appealing is wont to refer him- 
ſelf to theſe reſpective Schedules or Charges, and to the 
Taxation made by the Judge z for at the bottom of the 
Schedule which is offered, the Judge 1s wont to Tax the 
Charges to ſuch a certain ſum, *®* 

7. Nov Mr. Clarke ſays, he cannot remember, that 
the Partics Appealing in theſe cafes, ever got their Ap- 
peal ; the reaſon whereot, he ſuppoſtth was partly becauſe 
the Appeals were not concluding, nor particularly deſcrib- 
ing the extraordinary Charges; and partly (though the 
tude minht exceed a due meaſure in the Taxation) yet 
bec:uſe the Party Appealing made default in the proof cf 
this excels, That therefore the Parties Appcaling (from 
ſuch immoderate Texalion,) may obtain their Appeal, 
tiey maſt prove the exceſs or immoderate Taxation, 0N 
this mayner. lf in the Schedule of Charges, there are ex- 
traordinary Charges asked for the diſpatch of a Commit- 
tion, in remote parts, (as is very uſual) the Notary who 
vas taken and made choice of,for the diſpatch of thisCom- 
million, is to be produced as a Witneſs ; if any extraordt- 
nary ſum is pretended to be given to: the Commilliongrs, 
for their pains abont the diſpaich of this Commiſſion : If 


an extraordinary ſum {is Utiired to be allowed, under C0- | 


Jour of journey Charges for the Witneſles ; or any cther 
Charges about the Witnefſes or Comminioners, to wit for 
their meat, ©c. the ſaid Commiſſioners and Witneſſes are 
to be produced, as 2ifo thoſe Perſons, in whoſe Houſes 
the Commiſſioners {ite and where the Witneſſes were pro- 
cQuoed and nad their meat: Which perſons without doubt, 
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can depoſe the reſpeive ſums they received, and whicn 
were duly disburſzd in and about the ſame. If alſo in the 
ſaid Schedule of Charges, a greater ſum 1s asked for the 
Examination of che Witneſles, for the Copies of their De- 
poſitious, and for the ProQors Fees, than 1s due by the 
Stile of that Court, (in which the Cauſe :s fried,) this 
Cuſtom of the Court, 2nd the rezl ſum, which is due by 
that Stile or Cuſtom, ought to be alledged and proved by 
the Party Appealing z becauſe theſe Charges cannot be 
proved, but by inſpeS&tion of the proceedings of ine Judge, 
from whom it is Appeaſed. Bur if in the aforeſa.d Bill of 
Charges, the Party who obtains this Taxation, doth Gdefire 
any Fees, for the Examinacion an4 Copies of more \Vit- 
neſles than were examined, or dot defire F225 tor Pro» 
ors, Advocates, or Sollicitors for any Term, bcfore the 
Sute was begun, or for thoſe Terms in which nothing at all 
was done in the Cauſe, (it being perhaps put to Arbitras 
tion, for two or three Terms topethcr) theſe exceſſes 
may be juſtified by the Ats themſelves: And if (when 
theſe extraordinary and inallowable Charges are dedntted) 
It doth appear, that (if theſe extraordinary Charges, or 
ſome of them, had not been allowed by the Judge, from 
wiom it is Appealed in his ſaid generel Taxation,) the re- 
maiaing ſum or Charges, ſpecified in the faid Schedule, 
could not have extended to the {ſum Taxed, the Party Ap- 
pealing in this caſe, ſhall obtain his Appeal. But it is to 
de noted, that although the Judge of the Appeal do re- 
form the Decree (as to the Taxation of Charges) inter- 
poſed by the Inferior Judge, and do condemn the Party 
Appellate, inthe Charges cf the whole Appcal 3 yet it ic 
be required of him, the ſail Judge to whom it is Appeile, 
zl Tax and allow the Party Appellate his Lawful and 
Juit Charges, and ſhall compel the Party Appealing to 
Pay tte ſame, if it be Appealed only fron the extraordi- 
piry Taxation. For if it were Appealed, as well from th2 
Definitive Sentence, as alſo from the Taxation of Charges 
and the Judge of the Appeal, proceeding, in boti the Cau- 
ſes, doth pronounce his Sentence again{t the Party Appel- 
late, whereby he retrats the Sentence of the Inferior 
Jadge, 2s to the principal Cauſe ; the Appcliate in this 

calc, 
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caſe, in the ſaid Cauſe of Appeal, from a Taxation ( 
Charges, ſhall not obtain a new Taxation of Chargs 
for the Party appealing is to be freed from all Charge 
and ſhall obtain his Charges of che firſt Inſtance, See fir 
ther what is ſaid of compounding the Charges, at the fi 
Chapter and the ſecond number of this part. 3 
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Of Matrimonial Contracts. 


1, Cauſes touchins Matrimony are wont $0 be tried m theſ? 11S 
Courts, Alſo in what form inſtituted, ana how many- 8 
jold theſe Cauſes are, 

2. The manner of getting a Citation with an 1nbibition n 

nay Cauſes of Contratt. 

3. The manner of proceeding in a Cauſe of Faclitation or 
Boaſting of Matrimony, and the tenor of the Sentence to 
be pronounced in the Cauſe. 

4+ The form of alledging and juſtifying this Tadtitation of 
Marriage, before the Sute is conteſted. And of the tenor 
of the Sentence, if the Defendant doth juſtifie this Jatti- 


tation or Boaſting. 
Ping 5. The 


D-mapripitrnrd 
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5. The Defendant may give and propound, a juſtifiable mg 
ter (in this Cauſe of JaGtitaticon of Marriage, in ori} 
to juſtifie what he hath fo boaſted of ) after Sute js 
teſted. Alſo the tenor of the Senterce in this caſe, .: 

\. The Defendant being cited in a Canſe of Jattitation 
Boaſting of Marriage, may Inſtitute an Afti09 againſt h 
Plaintijf, (i: a Matrimonial Cauſe about a Conrad 
either in the ſame Court, where hin;jelf is (o cited, or i 
fore any other competent Judge. 

7. The manner of Beginning, Proſccuting,aud Ending a Cai 
of Contratt, if the Defendant either cannot be cited, ori 
being cited by publick Edict, he do not appear either 

; Thy OY enc 
| himfelf, or his Proctor, 

| 3. The manner of producing Witneſſes in a Cauſe of Contra 

; after the Atteſt s are publiſhed ; and the eſpecial priviles 
of this Cauſe. 

9. Tie manner of Sequeſtring or Separating the Woma 
(who is Sued in this Cauſe ) from the cuſtody of her Pfſ"'® 


rents, whilt the Sute depenas, Hys 

19, Of a general intimation and Inhibition in a Cauſe his 

cortratt, Kel 

tl. ihe manner of puniſhing thoſe perſons, who contrait 6 - 

ſolemnize a clandeſtine Marrige, whilst the Sute depend 1 

or againſt the Inhibitior: of the Fudge. | 8 
if 12. Thc Matrimony which 15 contrafted, or folemnized Thi . 
4 Sute depends, enjoys not the like priviledges, as a Mat we 


riage which is really, and Lawfully ſolemnized. bal 
' 3. The manner of proceeding, if the Party who is Sued ( 1: ©57 
ing [xcommunicate and Impriſoned)) doth agree to ſol 


; 0 
n;Le the Marriage. 4 
1+. In what caſes the Judge may condemn the Party obtai Wy 
ing the Sentence in Charges, or abſolve the Party ( * 
{ 


gainſt whom the Sentence u pronounced) from Charges. 
15. The manner «f putting Sentence in Execution 1n tt 
Cauſes of Contratts. 
16. Ihe manner of proceeding againFF the Defendant vefuſ | 
to ſolemnize the Marriage, according to the tenor % | 
SEmrence, 


! 
ns 
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7, Anther manner of proceeding if the Defendant doth yet 
refuſe to ſolemnize the Marriage, notwithſtanding. 


fe 250 , Li ning 
e, 13. A third perſon may come in for his intere#t in this Cauſe 
tation of Contratt, and certain other Cauſes. 

Tart tn 


'Ontrat 


1, or ff F any doth contract Marriage, but doth not ſolemnize 


it in tne Fire of the Church, and if the Woman 
Goth deny this contract ; the Man may Inſtitute an 
& Aion in a Cavſe of contfratt ; and if the Plaintift 
ar that the Woman (whilſt the Snte depends) doth in- 
end to contra&t another Marriage, he may take care to 
ſert in the ſaid Citation, an Inhibition againſt the Party 
obe cited, to for bid her to. contrat Marriage with any 


ther, whilſt the Sute depends or that ſhe procure any for- 
mer contract to be ſolemnized. 2. If a Marriage is ſolem- 


' a Cal 
tea, ori 
either 


"ontraf 
riwviles j 


[014 
Tar nized in tne Church, and the Woman doth go from her 
Husband, * or if on the contrary a Husband hath caſt off « 1,74, +44 
"auſe 1 his Wife, then an AQtion is to be Inſtituted_jg_a Cauſe af qram Exom- 
Wkeſtitution of the conjugal Yoak. 1f any doth ſolemnize 99c4tus po- 
1147 0 ltrimony with oneWeman,and doth afterwards procure Choſe _ : 
exend? iccond Marriage to be ſolemnized : If ſhe who is the 76417; queſt. 


Lewful Wife doth deſire to be reſtored to her Husband, 172. 
4 nliMW#1 Action is ro be Inſtituted in a Cauſe of Divorce, from 
4 Mat Bond of Matrimony, and of Reſtitution of the conju- 
ral Yoak. But the Action 15 to be commenced; as well 
ed (kf gainſt the Party taking the ſecon-1 Wife, as alſo againſt 
ſol the aid ſecond Wife ſo taken : Or otherways, a Sentence 
of Divorce being proncunced againſt the Man, (the ſaid 
obtain Woman taken in the ſecond Marriage, not being alſo call- 
ry ( ec) the Sentence avails not as torher, nor ſhall this Sute 
ves, MP rEludice her, which otherways it might Co if Mme were 
2 te lled, ard the aforeſaid Sute were Inſti: uted againſt them 
doth, And this which is ſ:id as to the Woman, has the like 


efuſa eſſet, as to the Man. 3. Likewiſe if a Woman who is 
oft Married to a Man, who hath a former W:ic in betas, doth 


Celire to be releaſed from that Man (fhe h4ving ality a for- 
Mer Husband in being ) And defiriog that the p. i ftormince 
of the kid Matrimonial contract, berwixs hot and the ſaid 
Mzn, may be Pronounced as nvil and 10Va1id 3 12 this caſe, 


WC 


- 
19 (8 


Derm rl, - 


254 The Practice of the PART. vIW4 
Wh 


ſhe muſt Inſtitate her Action, as 1s uſual in a Cauſe of Dj 

yorce, from the Bond of Matrimony ; and Tor thoſe re 

Tons even now mentioned, it 1s eXpcuient that that AQic 

be Inſtituted agaioſt th: Lawful Wite of the ſaid Man. The 

like alfo muſt be obſerved againſt the Woman 4. If 

+ 1e{-nb. pa- Virgin who is within twelve years of age, TÞ but above ſs 
rat. ff. de ritu yen doth actually ſo!emnize a Marriage with a Minor, who 
ey ye bis under fourteen years of age ; ſo ſoon as ſhe comes tox 
9% Lawful ape, that is, totwelve years ol age, ſhe may come 


Mynſ. Inſt. de SILSLE 
zuptis« in text. before a Notary publick (if a Notary can be had) ap 


juſtas aurm. . before Witneſſes, and may diſſent from this Marriage, and 
. tm waar protelt that ſhe doth not in te leaſt intend fo fatihie the 
ſunt quam ptu- faird Marriage in any reſpect, or couſent toitz but onthe 
rima, que vel contrary, to recede from it, and forſake it : In this ck 
zmpediuntilud ſhe may Lawfully ſolemnize a ſecond Marriage, with any 
OE en di other ; for by this diſſenting the firſt Marriage is rendred 
ſetcuns ke pte- null : What is here faid of a Girl under twelve years of 
aius tradunturage may alſo be underſtood to take place in a Man who 
a Weſ-mb. ubi is Married under fourteen years of age. Yet in theſecaſes 
fra yer 19+ before Perſons contratt and ſolemnize a ſecond Marriagy 
they are wont to commence an Action againſt the Perſon, 
(with whom they did aCtually Marry in their Minority) 
when they come to Lawful age, in a Cauſe of Nullity of 
Matrimony, and they may obtairithe Sentence cf the Judge for 
for the Nullity thereof. Yet although the Perſons in this Jon 
caſe are wont (before their ſecond Marriage, ) to [nſti-WWui 
tute an AQtion, for the Nullity of the firſt Marriage, 2nd ſece 
to obtain Sentence accordingly, yet if before the Inſtitut» 1 
on of this Cauſe, the ſaid Woman doth ſolemnize another £Bre 
Marriage (no Sentence preceding) this ſecond Marriage the 
is valid, and is accounted Lawful, ſo as (after the {aid Rez 
* 5churfſiss Party hath attained the Lawful age) no_manner of col- 
confil.$3. 9.11. ſent went before, either in Words or AA, which might 
cent. 3. Baldus, tend to a confirmation of the firſt Marriage: But admit 
in rept-.1--4- that the Woman doth come to full age, whilſt the Mat 
C. de eman.lib. » 222#46 whe Fra” I 
Socinus conſt, 15 YET IN his minority, that is, under fourteen years of ag% 
39.1. 2.5 «5, (for in this caſe, there is required an expreſs diſſent a5# 
-0l. 1. Mynſ. bove, or an Inſtitution of the Atticn for the Nullity of tle 
rſt. denup. in Marriage, ſeeing there is required the * mutual conſent Cele 


texte Tuſtas aur . . , 
ging 25g * both the Parties, ere tlic aforcſaid Marriage be perfed; 


which 
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of Di@hicii cannot be 114d, If either of the Parties bea Minor; ) 
Te reaMher: fore the Woman (as was ſaid above) may very 


AtinM@awfully contratt, and folemnize a ſecond Marriage : 
1. Tix MYet the premiſſes are to be underſtood of a young Man, 
4. If ivho ſolemnizeth a ?-rri-ne, within fourteen years of age, 
oveſs-Mnddoth noc diſſent from this Marriage ſo ſoon as he comes 
r, wholſto a Lawful age 3 the young Woman being then alſo 
es tozyounger. If it: this caſe even now ſpecified, the aforeſaid 
Parties, who do Qually ſolemnize this Marriage in their 
Minority, ſo ſoon as they come to their full age, (that is, 
the Woman to twelve, and the Man to fourteen) do ratifie 


arriaye., though 1o Ioſemnized within the 


ndred )&ar5)b::t 'nore particularly ratifying it by carnal know- 
ars of ledge of ca}. other, lying together in one and the fame 


led 

Ty ard vet notwithſtagding all this, they endeavour to 

folemir: , ſecond Marriage, with ſome elſe ; either of 

the Partics in this caſe, may Sue. the other, (who endea- 

yours a ſecond Marriage) in a Matrimonal Cauſe, and 

Ina Canje of Divorce ; and if the Plaintiff in this Cauſe 

do prove the fi-ſt Marriage ratified, by a conſent (as a- 

Judge Wforeſtiu) either by Words or Letters, &c. before the ſc- 

n this cond Marriage, and after the Lawful age ; he or ſhe thus 

[nſti- Suing (all obtain a Sentence of Divorce, revoking the 

, and ſecond Marriage, and confirming the ft Marriage. 5. IF 

-icuti- 0 Uocontratt; and Tolemnize a Marriage within the de- 

other W8rees of conſanguinity * or allinity being prohibited by * 77/emb. ubi 
rriage Mile Divine Law, or not permitted by the Laws of the {p77 cok 963 
e aid Realm 3 this Copulztion is not Matrimony, but Adultery, —— - 
' con- Mr rather ſnceft : And an Attion of Divorce,itom the Bond e-zs, 


Ds a Matrimony, may be commenced by both Partics ; or 
admit MWYather (Teeing the Marriape was void in the beginning) 
Man F®0 Attion may be commenced in a Cauſe of nullity of the 
f ag6 MO Marriage. 6. Tf a young Man doth treat with a Woman, 
; as +0 Order to contraGt a Marriage with her, or perhaps hath 
of the eontratted a ſuture Marriage, but nct a Marriage to be 
nt of Celebrated immediately, but only after ſome time, or un- 
_ &r ſome conditions, whoſe eycut mult firſt be expected 
WIC [ 
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If the faid Woman doth boaſt and affirm, that the faid 


young Man hath contracted a Marriage with her, which is 
to take place immediately, and fo conſeqnently doth call 
him her Husband, and her felf his Wife, {which often falls 
out to th2 great prejudice of the youny \14n, who pur- 
poſeth to contratt another Marriage) t::; young Man 
may have an Action againſt this Woman, in _a Cauſe of 
Tadtitation of Marriage. 7. The like Cauſe alſo, the Wo- 
man may [nite again: the Man, in the like caſe : And 
becauſe Marriage 1s net cnly ordaincd to avoid Foraicati- 
on, but alſo for Procreation 3 if therefore a Marriage is 
actually ſolemniz:d betwixt aM:n and a Woman, who 
are altogether uncapable (not by reaſon of age, but_by 
reaſon of ſome natural Imneliment) to Procreate Chil- 


dren to wit,by reaſon of Impotency, coldneſs and the like, 
theſerender the Marriage null. Thoſe natural impediments 
ſometimes happen, both to the Woman and the Man. 8. tf 
a Husband is Cruel and Brutiſh to his Wife, threatning her 
Death,or uſing her Barbarouſly inWords or Actions, giving 
her Paiſon to Drink,or committing ſome ſuch like at 6 
as the Woman is in danger of her Life, by living with her 
Husband, or at leaſt is not able to undergo the conjupal 
Yeak; the Woman in this caſe may commence Sute 4 
Fainſt her Husband in a Cauſe of Divorce, or ra.her ini 
Cauſe of ſeparation from Bed and Board by reaTon of ct 
ety; The Tike Cauſe alT5 may bz InffituteT by the Nan 
againſt his Wife. 9. If a Woman deſires to be Separated 
or Divorced from her Husband, (or on the contrary 4 
Man from his Wife) by reaſon of Adultery, they mull 
alſo commence the like action, 1n a Cauſe of Diyorce 0! 
Separation from Bcd and Board. 10. If the Parents, 0 
Friends of a Man or a Woman, who were preſent at tne 
time of folemnizing, or contraQling a Marriage betwill 
their Children or Kindred, Gc, or any other Perſons ; 
if a Definitive Sentence is Pronounced for a Marriags 
(the Parents or Fricnds knowing of and being preſent 
ſuch a Sentence) from which Sentence, no Appeal 1s I 
terpoſed, or if an Appeal be interpoſed, yer the ſameÞ 
not proſecuted, but deſerted : Notwirhſtanding which, tle 
ſ:id Parcnts or Fricnds, of ths faid Woman, do ſo - 
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and detain her, againſt her Will, that ſhe cannot be cited 
to anſwer in a Matrimonial Cauſe, or the cannot be 
had or come to, ſo as the Marriage may be ſolemnized, 
according to the Sentence; or if they do by words or 
threatnings endeavour to perſwade the Girl to deny the 
Marriage, although contraQted in their preſence, or ad- 
judged by Sentence as above, and doendeavour to Alienate * Zic intendi- 
ter Love and Aﬀedction, from this Man, and ſometimes do 74” 4e ſponſali- 
Sollicit her to Marry ſome elſe : In this caſe, he who con- *** P9nſalia 
trated this Marriage with the ſaid Girl, may Sne the ſaid 5 cls — 
Farents, or Friends in a Cauſe of hindrance of Marriage z lim © munc 
and the Premiſes being proved, they are to be Corrected #494Mynſ rſt. . 
and Puniſhed; according to Law, and at the Judge his ade op 
pleaſure, and are to be condemned in Charges, Gail.2.0 


The like 6Gail.2.0b{; 80. 
my be underſtood of a young Man, if the Woman is n. 5 Weſemb.ff. 
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Plaintiff, de ritu yy 
2. If a Plaintiff in a Matrimonial * Cauſe, doth believe tek : "4 


ordoubt, that the Defendant who is to he cited, will (whilſt pronuntiar. 46. 
tle Sute doth depend,) .contra&t or ſolemnize Marriage Set. materfam. 
with ſome other : Let them take care to inſert an [nhibiti- ": 3: Angelus 
01 in the Citation, againſt the Party to be cited to inhibit rior re 
or forbid them to contra any other Marriage, with any 1». + a 
ther Perſon, whilſt the Sute doth depend ; and that (if 01. inl.rale.qo. 
they have aRually contraCted any ſuch Marriage, before 42 *x /ponſe 
the ſaid citation is Executed,) they proceed not to ſolem- —_— 
nize the ſame, in the Face of the Church, under penalty of nialis, eſt nibil 
contempt of the Law. - And if the Plaintiff doth know or «liud quam jus 
luſpe&t any Perſon who is likely to ſolemnize M arriage with ?*/<qendi 

the Defendant, they obtain a general Inhibition in the ſaid | ww /pmſo, 

: ponſe vel pa- 
ation, (viz.) againſt the Defendant and the ſaid Per-rentibus corn 
lon whom they ſuſpect in ſpecial, and all others in general, ©9774 ſponſum 
forbidding them to do, or attempt todo any thing in pre./?*/amve ma- 


gs of the Sute, ( whilſt it depends) under Penal- Frm ben 
z SC, 


recuſantem, &c, 
3- A Cauſe of jaQiitation of Marriage, is a Plenary * 7cus condem- 
Cauſe, and requires the like proceedings, as a Cauſe of de. "7 44 Ma- 
famation ; this only excepted, that in a Cauſe of jaRita- rnncns Sore 
Lion of Marriage, the Defendant is to be compelled to an- ©. Dr. Habn. 
"er to the politions of the Libel, though no Witneſſes are 44/e/emb. pa- 


Produced upon the ſame, which cannot be done in a Canſe — Jponſal. 
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of defamation. If therefore the Plaintitf do prove, either 
by the Defendant's Confeſſion, or by Witneſſes, that the 
Dc<tendant ſaid or boaſted, that he had contracted Mar- 
r1age with theDefendant,or that the Plaintiff was his Wife, 
and 1f the Detendant doth not alledge and prove that he 
ſaid, and boaſted this upon ſome juſt grounds, (Sc:1. if he 
+ tron ſ!51 6oy- CANNOT prove that an immediate Marriage * was contraQ- 
50 141 41717 4d betwixt them, as he hath given out) in this caſe, Sen- 
de furwo 4/4 Tence 1s to be pronounced for the Plaintiff to this purpoſe, 
Fg (24z.) that the Defendant hath raſhly and injuſtly boaſt- 
fort a4. £4 ſuch a contract, and perpetual ſilence is to_be_ impoſed 
d- (11:(:1-71. 3. to the ſaid Defendant, in that behalf, and he is alſo to be 
Crrozovii condemned in Charges. 
peo % 4+ bur if the Defendant being called, doth intend to 
7 av ory juſtife the jactitation of Marriage mentioned in the Libel, 
Fcc1l.1.2.t. 2. 4. (that is, that he hath juſtly and truly ſaid and boaſted ſuch 
15. 70.5 a contract) he may propound a juſtificatory, or a defen- 
«=64;5 pag ive matter or Allegation, (on the day aſſigned him or his 
4.82, © Proftor to anſwer to the Libel of the Plaintiff) before Sute 
is conteſted, or inſtead of the form of conteſting Sute: 
And that may be done thus, © I N, (that is the Defendant 
© or his Proctor) in anſwer to the Libel, already givenin, 
* in this Cauſe, do heregive in a matter or Allegation, 
©Ttead of 2n anſwer; andI do Anſwer, Alledge, Protelt, 
* and do all other things, as is contained in this Alegatiog: 
* nd under Proteltation of the Nullity, the Ineptitude, 
* Generality, &c. of the ſaid Libel of my Adverſary, T4 
© conte{t Snte negatively to the ſame. Seeing the jultific- 
tion of this boaſting of Marriage is propounded and al» 
Iedged at the time of conteſting Sute, if the Defendant 
prove, that his boaſting was upon juſt grounds, (that 15 
that he did really contract an abſolute Marriage with the 
Plaintiff) the Judge may pronounce in one and the ſame 
Sentence, not only that the Plaintiff hath made default In 
the proof of his Libel, (at leaſt in as much as he delire$, 
that the Defendant may be pronounced to have defamed, 
and unjuſtly boaſted ſuch a contra with the Plaintiff, and 
alſo that filence may be impoſed to the Defendant) but 
alſo Sentence may be pronounced at the ſame tim?, for 


the Marriage alledged like as if a Matrimonial Cauſe 
ee 
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been originally Inſtituted : But if the Defendant doth make 
default, in the proof of what he undertakes to juſtifie ; 
then on the contrary, Sentence 1s to be Pronounced that 
the Plaintiff hath proved his Libel, and that the Defendant 
hath failed to juſtifie and prove the contraCt by him alledg- 
edand pretended, and that therefore perpetual filence is 
to be impoſed vpon the Defendant, as to the matters by 
him deſired and alledged, and thar the Plaintiff ſhall be 
diſmiſſed from the Inſtance and Petition of the Defendant, 
and the ſaid Defendant to be condemned in Charges, of 
the whole Sute. 

5. And although (as is now ſaid) this matter in or- 
der to juſtifie the contra&t ſo Bcaſted of, may be pro- 
pounded upon the day aſſigned to anſwer the Libel, and 
inſtead of conteſtation of Sute, yet the Defendant may alſo 
propound this matter after the Sute is conteſted, in order 
to fruſtrate the intention of the Plaintiff; yet ſoas the ſame 
be propounded before the depoſitions of the Plaintifts Wir- 
peſſes, (produced upon a Libel) be publiſhed. For 
after the atteſts are publiſhed, and that the Defendant 1s 


Intormed of The contents of them, it is forbidto give 11 any 
matter which 1s direZtly contrary. But que, whether or 
no (nortetmtandtng Tach publiation, and information of 
the depoſitions,) any matter, though contrary, m3y not 
be propounded in a Matrimonial Cauſz ; if the Deterdant 
In this caſ: doth juſtifie what he Loaſted, (thot js, if he 
doth fully prove a Matrimeni=l contrat betwixt him and 
the Plaintiff) he ſhz1] only obtain an ablulvtory Sentence, 
(viz.) that the Plaintiff hath made default in the proof of 
his Libel, and that the Defendant is to be diſmifſed, and 
ablolved from the inſtance of the Plaintiff, Yer formerly 
the Adyocates were of opinion (and 1o it hath uſually 
been practiſed) that in this caſe now mentioned, (viz.) 
that if the Defendant do prove the Matrimonial contra, 
althongh alledged by him after Sute was conteſted, yet he 
lnould o9tain Sentence as above. And (thovgh we faid 
before, that the ſaid matter ought to be propounded be- 
fore the Publication of the Witrelles, leſt it ſhould be dcni- 
ed admittance after) yet if in the Libel no certain day or 
Place (in which the Words of Boaſting are pretended i 

N23 CC 
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be ſpoke) are inſerted but only in general, upon or a- 
bout ſuch Months, ( naming ſeveral Months) and in 
ſuch or ſuch a place, as is uſual in theſe caſes; here though 


theDefendant's matter be direalycontrary to thePlaintiff' 
Libel, yet it may be propounded : Becauſe the Defendant 
by reaſon of that general Allſegation cannot defend him- 
If, which otherways he might eaſily do, after the At- 
reſts are publiſhed. For then if the Witneſſes do depoſe, 
as to the time and place, in which the Defendant uttered 
the words mentioned in the Libel, he may prove a nega- 
tive, (iz. that he was abſent at that time, and from 
that place they Swear to; and that he was at that inſtant 
( they ſpeak of) preſent in another place: As alſo he 
may prove by other Witneſſes (who gave diligent atten» 
tion) which and what words, were ſpoke by the Defend- 
ant: He may alſo produce a greater number of Witneſ- 
ſes (who were preſent at the time and place depoſed by 
the Plaintiff's Witneſſes) who may per haps Swear that the 
Def:ndant never ſpoke ſuch words. The Defendant may 
alſo prove, that he contrafted Marriage with the Plaintiff, 
before the time of ſpeaking the words mentioned in the 
Libel, and therefore that he hath juſtly Boaſted, &c, 

6. Some of our late Advocates are of opinion (and 
ſo Mr. Ciarke ſays he has known it adjudged) that the.Par- 
ty who is cited to anſwer in a' Cauſe of JaQitation of 
Marriage, may either in the ſame Court, or before any 
other competent Judge ( notwithſtanding a citation 1$ 
firſt Executed upon him in a Cauſe of JaQtitation of Marri- 
age) inſtitute a Matrimonial Canſe againſt the ſaid Plaintiff: 
Though in former times the Advocates were of a contrary 
opinion, (viz.) that the Defendant could not inſtitute a 
Matrimonial Cauſe either before the ſame Judge, or any 
other competent Judge whatever ; but that he is bound 
to alledge the Marrizge (if he hath contraQted any with 
the Plaintiff) before the ſame Judge, and in the ſame Cauſe 
which is ſo Inſtituted againſt him for Boaſting the Marriage, 
&c. and not in any other new Cauſe. The reaſons they 
give for this opinion, are, that if two ſeveral Cauſes are 
Inſtitured, the one for Boaſting a Marriage, and the other 


for a Matrimonial contraQt ; it might eaſily fall out, that 
two 
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two contrary Sentences might happen to be pronounced 
by the ſame Judge. (/:z.) If the Defendant hath not 
alledged and proved the Matrimonial contract in the ſaid 
Cauſe of JaQtitation of Marriage, that then Sentence is to be 
pronounced (as above) that the Plaintiff hath proved, 
that the Defendant hath injuſtly Boaſted himſelf to have 
contracted Marriage with the Plaintiff, and that therefore 
perpetual ſilence is to be impoſed upon the Defendant in 
that behalf. And on the contrary if in another Cauſe, 
(viz.) which Inſtituted for a Matrimonial contraCt, the 
PlaintifF doth prove the contraQt alledged, then Sentence is 
to be given for the Matrimony alledged, determining that 
the fame ought to be ſolemnized betwixt the Plaintiff and 
the Defendant. The Advocates who are of a contrary 
opinion to this practice, ſay that this ſecond Cauſe doth 
divide the continency of the Cauſe : Therefore in this 
queſtion, conſult the Learned Advocates. But admit this 
ſecond Cauſe, (viz. the Matrimonial Cauſe) may be In- 
ſtiruted in another, or in the ſame Court, the Cauſe of 
JaQitation being then alſo Inſtituted ; yet it may be pre- 
ſumel, that this ſecond Plaintiff hath Inſtituted the ſame 
out of a malicious mind, intending to oppreſs the Adver- 
fary with many Sutes, and much Charge, Therefore it 
ſeems moſt practicable for the Cauſe about the Matrimoni- 
al contraCt, to be Inſtituted at the ſame time, in which 
the Cauſe about this JaQiration or Boaſting of Marriage 
i5 Inſtituted, ſeeing they may both be tryed with one and 
the ſame Charges, 

7. If a Man hath contra&ed Marriage * with a Woman, 


to Sue in a Matrimonial Canſe, yet cannot cite the Adver- 
—fary,. becauſe he either abſcoads in the Kingdom, or 1s 
gone out. of the Kingdom : And leſt the Witneſſes of the 
Plaintiff, who ſhould prove this contra ſhou]d die e'te 
they are examined : Therefore they mult p:occed on this 
manner. Firſt the Plaintiff mult deſire a citation againit 
the abſent Party to anſwer in a Matrimonial! Cauſe, and 
muſt take care that the Mandztory do ſeek the Party to 
be cited in thoſe places where he laſt reſided, or abode : 
and that he make diligent enquiry among (t theNeighbours, 
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or 0n the contrary a Woman with a Man, and do deſire 292%! 44 7 2+ | 
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Parents, and Kindred of the Party ſo to be cited : And 
If the {aid Party doth ſo abſcond, as that he cannot he cited, 
the Mandatory muſt make a Certifhcate upon this Man. 
date according to the uſual form : And thereupon a citati- 
on vizs & moans, 18 to be asked and decreed, which muſt 
alſo be Executed and Certified, after the uſual manner, 
But if the Party ſo cited do not appear, he is to be decreed, 
and publickly denounced Excommunicate in that Pariſh 
Church, where he laſt refided, and alſo in the Pariſh Church 
where his Parents reide. Which being thus done ; about a 
Week or more after ſuch Denunciation the Plaintiff or his 
Proctor m2y appcar and alledge that he hath uſed all poſfible 
dilizence in order to cite the Adverſe Party, to anſwer him 
ina Matrimonial Cauie, and that the ſaid Party doth fo ab- 
icond, as that he cannot be perſonally cited, and that there- 
tore he hath taken care to get him cited by publick Edi; 
which pubjick EiCt is alſo Executed, Certified, and the 
{aid Party Pronounced, Decreed, and Denounced Excom- 
municate upon the ſame, publickly in the Pariſh Church, 
where his lait abode was, as may appear by the faid Let- 
ters of Excommiunication, fo denounced, (which Letters 
the Plaintift muſt then exhibit) and that notwithſtanding 
the premiſles, the {aid Deiendant doth fly from Judgment, 
and doth contumacionſly abſent himſelf from the ſame, 
and that th: Parents, Kindred and Neighbours of the ſaid 
Party do commonly report, that he hath tranſported him- 
ſelf b:yond Scas, fo as this your Mandate may not be Et- 
ecuted upon him, or any Sute be proſecuted againſt him 
and further the ſaid Plaintiff muſt alſo alledge, that the 
Witneſſes which he hath to prove this contra, are old and 
infirm (if it be ſo) or that it 15 very doubtful as to thetr 
lives, or however, leſt in proceſs of time, they ſhould 
forget the formal words of the contra, or other circum- 
ſtances touching the ſame, as alſo the giving and receiving 
of Gold, and of the Ring iS Trzns of this contradt, and 
Iikewiſe the Confeſſion and acknowledgment made (of this 
contract) by the Party himſelf, (which things are apt £0 
ſlice out of the memory) and ſo their Teltimony may be 1N 
danger of periſhing, to the great damage of the ſaid Plain- 


tit; wherefore he muſt deſire that the ſaid Defendant may 
toe 
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becalled to appear within Threeſcore, Fifty, Forty,or Thir- 
ty Days at leaſt, after Execution of this Citation, (if the 
Party to be cited, be without the Kingdom) if it bea Court 
day, &c. (as in other ordinary Citations) by publick E- 
dit, affixed as well upon the doors of the Pariſh Church, 
where the Defendant laſt reſided, as alſo upon the Royal 
Exchange, at the time of the Merchants meeting together. 
by which publick Edict the ſaid Party muſt be cited to 
theſe following effects, Sczl. 


To anſwer A. in a Matrimonial Cauſe, 

To ſee a Libel given. 

To ſeea Term aſligned to prove the ſaid Lihcl. 

To ſee Witneſles, Produced, Admitted, Swore and Ex- 
amined upon the ſame. 

To ſee the Sayings and Depoſitions of the ſaid Witnef- 
ſes publiſhed. 

To propound any matters, Defenſive Allegations, or 
exceptions againſt the Wirneſles to be produced in 
the ſaid Cauſe, if he have any to proponnd. 

To ſee and hear a Term, and Terms allizned to hear 
Sentence in the Cauſe, 

To ſee and hear the Definitive Sentence pronounced in 
the Cauſe. 


And Laſtly, to be preſent at all the general Scſi;ons to be 
held in the aforeſaid Courts, {whilſt the ſaid Cauſe doth 
depend,) until the Definitive Sentence be pronounced in 
the ſ3me incluſively ; and alſo an intimation muſt be made 
in the ſaid publick Edict, to the ſaid Party, that whether 
hedo or do not appear, on the ſaid day and place, the 
Judge doth intend to proceed, to receive and admit the 
Libel c. (here all the aforeſaid effets of the prececiug 
Uttation muſt be again reiterated) his abſence or contu- 
macy in any reſpeCtt notwirhſtanding this Maiidate, or cita- 
tory decree with an authentical Certificate, of the Execu- 
tion thereof being brought into Court, and the Party cited, 
being called publickly three times and not appeiring, It 
Onght to be proceeded (in peaalty of the conterapt of the 
$414 Party,) to all and ſingular the effets aforeſaid re- 
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ſpeQively, and alſo to the pronouncing the Definitive Sen- 
tence incluſively, notwithſtanding the contempt of the ſaid 
Party. Yet the Proctor of the Plaintiff ought to take heed 
that he defire nothing to be done or decreed, but in penal- 
ty of the contempt of the ſaid Defendant, Firſt Accy ed, 
Called, and Pronounced as Contumacious : And that this 
may be Lawfully done, the Certificate of the ſaid Man- 
date, or Original citatory decree, ought to be continued 
from one Court day to another Court day, For that Ct 
tificate being at a period, or (as they ſay) being diſcon- 
tinued, the ſaid citatory decree is at a period alſo, and no- 
thing can be decreed, at leaſt, ſo as that the ACt may avail 


in contempt of the Defendant.” Yet although it is above- 


ſaid, that the Defendant ought to be cited by a publick E- 
dict, to all the aforeſaid effets, reſpeQively, Mr. Clark 
thinks it moſt ſafe (and ſo he is wont to practiſe) after 
the Witneſſes are produced and examined, to cite the De- 
fendant again, in manner and form as above, to ſome of 
the aforeſaid effefts, (Scil. ) to ſee the Depolitions of the 
Witneſſes publiſhed, to propound exceptions againſt theſe 
Witneſſes, (naming thoſe Witneſſes in the decree) or any 
other matter whatſoever, if he thinks fit to uſe or propound 
any: And alſo to hear and ſee a Term, or Terms aſligned 
for Sentence, and to be preſent at the pronouncing of the 
Jame incluſively, with an intimation as above. Alſo the 
like ſecond Proceſs may be made, if any (after Matrimony 
is ſolemnized or contratted) hath knowledge that the Par- 
ty (with whom this Marriage or contratt is made) did 
firſt contract or ſolemnize a Marriage with another, lef 
(as is ſaid above) the teſtimony of the neceſſary Witnel- 
ſes in that behalf ſhould periſh. But in theſe and all other 
the like caſes, it is to be noted, that if Witneſles neceſſary 
to prove the Libel, were not produced, or by reaſon of 
the diſtance of the place, or the age of the Witneſles could 
not be judicially produced in that place, which the Defen- 
dant was cited to appear at, but that they are to be pro 
duced in remote parts, upon a Commiſſion, (becauſe the 
Defendant was not cited by the publick Edidt aforeſaid to 
appear in any other place, but in the judicial place, and 
therefore he is not contumacious to any other efte on; 
MFI = = 5. ence mts oj 
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of the place he was firſt cited to) the Plaintiff ought there- 
fore_to_cite the Defendant anew, in manner and form J-” 
foreſaid, to appear In the place, andon Days to be allign- 


ed by Commiſſioners, Tor the diſpatch of the ſaid Commil- _ 
ſion, to ſee Witneſles Produced, Received and Sworn upon 
the LibeT aforeſaid, and to fee further Proceedings done, 


inand about the diſpatch of the ſaid Commiſſion, accord- 
ing as the Law ſhall require, with an intimation as a- 
bove. | 

8. Though generally Witneſſes are not admitted after 
Publication, yet in a Matrimonial Cauſe they are admitted, 
yea Without the Oath itneſles are newly come to 


the knowledge of- the Party producing them, after the 
atteſts are_publiſhed,) and admir alſo, that Sentence 1s 
pronounced againſt the Plaintiff in a Matrimonial Cauſe, 
that he hath failed in the proof of his Libel, and that the 
Defendant is abſolved ; yet the Plaintiff may (either in the 
ſame Court, or in any other competent Court) inſtitute 
a new Matrimonial Cauſe, againſt the ſame Perſon, not 
only upon a new or ſecond contraQ, but alſo upon the for- 
mer; and thereupon may produce Proofs, whether known 
or unknown to him at the firſt. And in this caſe, the ex- 
ception that the matter is adjudged, or that the aforeſaid 
Sentence hath its effets, upon the matter adjudged, hin- 
dersnot 3 becauſe a Sentence pronounced in a Matrimonial 
Cauſe againſt a Marriage, doth never paſs upon the thing 
adjudged, ſeeing theſe matters of contradt have many pri- 
viledges ; and as ofren as the Church is deceived by pro- 
nouncing Sentence againſt a Marriage; by new Proofs, al- 
lo, nay ſometimes upon the very ſame Proofs, the former 
Sentence may be revoked ; the reaſon is, to avoid the Sin 
and the Danger of the Soul, if an unjuſt Sentence ſhould 
lake effe& and have place. 

9. If the Plaintiff doth perſonally make Faith, that the 
Woman whom he Sues, doth remain with her Parents, 
her Kindred, or Friends, who are very much averſe to the 
Marriage alledged, and that the faid NV. hath not her 
liberty, ſo as ſhe dare not confeſs the Truth in this Cauſe ; 


| and therefore he muſt deſire that_ſhe may be Sequeſtred 
1nto ſome other indifferent place. Upon Th the ad ge 1s 
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wont (at the Charge of the Party deiiring it,) to Seque- 
ſter her, for ſome days appointcd at his pleaſure, before 
her examination upon the politions of the Libel, or matter 
of the Plaintiif ; and if upon any emergent Cauſe, (appears 
ing by the anſwers, or proofs,) it ſeem fit to the Judge, 
he may decree her to be kept apart from her Pareits and 
Friends,” whi - depends: And it may be Lawfal 
or the Plaintifi or his Proctor, to convene the Woman {6 
Sequeſhed, at ſome convenient time, and read to her the 
Articles upon which ſhe is to be examined, and ad:nonih 
her, that when ſhe gives her anſwer to the ſame, the ſpeak 
the Truth, and beware of Perjury. This Praftice is very 
ſafe; for now adays, when they are releaſed from this 
Sequeſtration,they are wont to contraCt ſecond Marriages, 
whilſt the Sute depends. And obſerve,that this Sequeſtration 
is Often decreed upon the bare Oath of the Protor, alledg- 
ing his belief as above. And obſerve likewiſe, that the 
Judge may and is wont toimpole the Oath judicially to the 
Party to be Sequeſtred, (when ſhe is produced, and be- 
fore ſhe is Sequeſtred) to make a faithful anſwer, to the 
Libel,or matter ,C=c. but ſhe is not tobe examined,until at- 
ter ſhe is Sequeltred. Alfo if it be requeſted of the Judge, 
he1s wont to inhibit the ſaid Woman, over and above, that 
(as in th2 ordinary Citation, in a Matrimonial Cauſe) 
ite Co not contract any other Marriage, whilſt the Sute 
depends, and if ſhe hath already actually contracted any, 
ihat. ſhe do not procure the ſame to be ſolemnized in the 
Face of the Church, &c. Likewiſe if the Woman who is thus 
Sucd, (notwithſtanding this dependency of the Sute, and 
inch an Inhibition, not to make another contract, or 
folemnize another Marriage with any other Man) doth 
contract another Marriage, &c. this being alledged and 
proved, ſhe is to be Scquelſtred (at the Charge of the Par- 
ty defiring it) whilſt the Sute depends, and likewiſe both 
ſhe, and the Man (if he had notice of ſach dependance of 
the Sute)) with whom ſhe contracted this Marriage, are 
ro be puniſhed, and publickly correfted at the diſcretion 
of the Judge. 

10- And although as was faid before, the Woman, 


(whilſt Sute depends, and notwithſtanding ſuch mw 
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"n,) if ſhe contracts any other Marriage, ought to be 

queſtred whilſt rne Sute depends z yet ſome Learned 
Men ay, (and to Mr. Clarke hath known and had 1t ad- 
judged) that if the Man, who doth thus folemnize this 
Marriaze with rhe Woman,knew nothing of this Inhibition, 
or Sute depen&ing, but did ir bo-a fide, (that is, he folem- 
nized the {iid Varriage, not knowing ouzhrt of the Sute, 
or (ahibition aforeſaid) in this caſe, he ought not to be 
puniſhed for the fault of the Woman, (that is, his Wite 
ought not. to be Sequ: ſtred from him.) Therefore to avoid 
the Deceit, (which often falls out in theſe caſes) ſo ſoon 
25the Citation, and Inhibition are executed againſt theWo- 
man, the Plaintiff muſt take care, that an lntimation and 
Inhibition be decreed againſt all Perſons in general, inti- 
mating, F.rſt, that there is ſuch a Cauſe depending, be- 
twixt ſich and ſuch Perſons, before ſuch a Judge, and then 
Inhibiting them, that whilſt the Sute depends ihey co not 
tempt to do any thing, in prejudice of the {aid Sute"fo 
depending z and theſe Intimations and Inaibition are wont 
to be made by a decree, viz & mods, to be publiſhed in 


the Pariſh Church (where the ſaid Woman is wont to In- 


bhi in time of Divine Service : And rhen in this caſe it 
ans contract Marriage with the ſaid Defendant, they 
cannot yretend theraſelves ignorant of the ſaid Suite, for 
here isa ſtrong preſumption of his knowledge, and he who 
ſocontraſts Marriage with her, 15 not only to be puniſhed 
354contemner, but the Woman is to be Sequeſtred, as in 
the foregoing number : And this Intimation, and Inhibuion 
my beexecuted, at ſuch time as the primary Citation, in 
tne Matrimonia! Cauſe is execnted, or afterwards, before 
tne ame is returned into Court. 
11. It is very uſual, (fo ſoon as Sute is commenced in 
: Matrimonial Cauſe, if the Defendant (whether Man or 
Woman) doth believe that the PlaintiiF can prove the Mar- 
Toe aſledged, or at leaſt ſo fully that if no other Marr1- 
Peis ſolemnizzd or contracted, the Plaintiff will prevail 
the Cauſe,) the Defendant notwithſtanding the depen- 
dence of the Sute, and the Inhibition of the Judge doth 
contract another Marriage, and procure the ſame to be 
*Nemnized, being induced thereto by the ſe roUDWIng rev- 
20323» 
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X _ de he is to be ſuſpended * for a year, or during the pleaſuri 
po UHIBANAs C. Io 


verb. Matri- 
MONILd. ac per 
zorum capur de Pretends to diſſolve a Marriage, (already Lawfully {0- 


hac materia in Jemnized, and conſummate, and confirmed by daily 
gloſs. radar. 


ons. Firſt,that ſhe believes her Adverfary will not (willing 
however) obtain an adjudicatory Sentence for a Womar 
who (in his opinion) is known by another Man and up 
on this ſuppolition, that he will willingly compound, « 
deſiſt from the Sute. Secondly, that the Judge will notir 
all probability, proceed againſt this contemner of his mee 
office no body urging it, or promoting his office. Thirdly, 
that although the Plaintiff will not compound the Sute, yet 
the Defendant may fo protract the Sute, either by frivolox 
Allegations and Exceptions, or by Appeals, ſo as thatin 
the mean time, either Death may terminate the Cauſe, or 
the King's General Pardon may aboliſh the Puniſhment 0 
this Contempt. All theſe things, the Judge may perchance 
meet with ; which things he ought to take care that they 
be not committed for the future (at leaſt ſo frequently.) 
And this he may do, if (immediately after it doth appear 
to him, or that he hath any knowledge of this Contempt) 
he do proceed againſt theſe contemners, having no reſpet 
to the Proofs of the Adverſary, nor to the Perſons content 
ing, but only to the Contempt it ſelf. For a Contempt 
the Law, and of the Judge, is neither greater nor leſlch 
whether the contraCt alledged be proved, or not proved: 
The Judge alſo ſhall avoid theſe daily Contempts, if in ti 
Interrogatories which he Adminiſters againſt theſe contem-FÞp| 
ners, he Interrogate them, whether or no any Advocate 
or Proctor or any Procor's Clerk, or any other Officer 0 
Miniſter of his own Court eſpecially gave them this Coul- 
ſel, to ſolemnize this Marriage or Contra: And if anyAd- 
vocate or ProQor is juſtly ſuſpected upon this account (fer 
a juſt ſuſpicion may appear by the Client's Confeſſion) it 
may be ſuſpended from his Office, until he purge himſeltſ 
Lawfully of this ſuſpicion ; and if he be convi2t thereol, 


of the Judge. 
12. Though every Matrimonial contra&, which any 0 


habitation together,) ought to be proved by two Witnel- 
ſes (at the feweſt) who are without all exception, J* 
this ſpecial priviledge, is not allowed to Perſons no - 
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mnize Marriage clandeſtinely, Þ or Unlawfully, (that i > Licenine 
hilſt che Sute depends, and againſt the bien of the drier cord 
udge.) For if this were permitted and ſuffered, or that 5," ew: 
he ſaid Laws were tO take effeR in clandeſtine Marriages _ _— 
ere were juſt cauſe given to the Perſons in Sute, to con- Weſemb. = 
rt and ſolemnize Marriage, whilſt the Sute depends fe de ris. mupone 
hen once the atteſts of the Witneſſes of the Adverſary are ©; =. 96h. 
publiſhed, that they can inform themſelves, that Sentence reps Muſe 
xill be given for the contra alledged, if they do not con- / uverfun, ds 
raft a ſecond Marriage : And this is indeed frequently 2” mjuſtar. 
lone. And indeed of late years, many Advocates and WP. 5. 3 LN 
udpes have been of opinion, that the aforeſaid Laws take > chr 
place, even 1n clandeſtine Marriages : But Mr. Clarke ſays, 5. omnibus. 
hat to his certain knowledge (he having been preſent, barge co 
ind hearing it debated in ſome weighty Cauſes, betwixt OO 
ome worthy Perſons) ſeveral Eminent Judges, and Re- res i 
erend Divines, were of a contrary opinion : One of which diquo Cano: 
ulges, having heard certain of the Learnedeſt Advocates nico obſtante fi- 
eight in number) who were Feed on both ſides, diſpute - Key os: 1 
ouching this queſtion, (viz. whether or no a Marriage mi. © FER 
dlemnized whilſt the Sute depends, and againſt the Inhibi- humans verb. 
on of the Judge, doth enjoy the ſame priviledges, as En, 
Matrimony which is Lawfully ſolemnized) and having wore 
—_—_ a _ to pronounce his Definitive Sentence in /#per. 40. de- 
auſe, and having both the Sentences in his hand, 7": de Jpon- 
that is, both the Sentence of the Plaintiff, and the Defen- ue pen. cr 
lant) he deſired one of the Learnedeſt Advocates (of 
he Party who ſolemnized the Marriage whilſt the Sute de- * We / 
penced,) that h inion 1 : toll 
= drag would deliver his Opinion ingenuouſly, ©" p77vile- 
C lincerely, (as in the preſence of the moſt high Judge "5 rs 
- anſwer freely which of theſe Sentences he would pro- = conn 
— —— if he were Judge: Whereupon this P41. c. vide- 
En pauſing a little, (being doubtful as it ſeems what ao rg nag 
_— ) faid at laſt, that if this ſecond Marriage had —nearng "oP 
Minn ſolemnized, he would have given Sentence for the | 
_ as of right it ought, that is, for the Marriage al- 
Po , and Libelled. Then the Judge faid, I approve 
earned Door) this your Opinion; and ſeeing it is 
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» with what Conſcience, or Equity can I be moved to 
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was pleaſed to call It,) and give Sentence againſt my 


f Conſcience, to confirm the aforeſaid illegal Marriage; 
'N and thereupon rejecting that Sentence, (v3z. the Sentence 
'Þ offered for the Marriage, which was ſolemnized whilſt the 
Sute depended) he pronounced Sentence for the Plaintiff, 
revoking, and declaring the ſecond Marriage to be null: 
But upon this queſtion, conſult the Learned Judges and 
Advocates: Though certainly, if the Laws ſhould deny 
to allow theſe clandeſtine Marriazes, the priviledge of the 
Juſt and Lawful Marriage, fo many would not adventure 
to contract, ard folemnize ſecond Marriages whilſt the 
Sute depends, and azain{t the Inhib1: 1on of the Judge. 
r3- If the Defendant being Excommunicate and [mpri- 

ſoned, for not ſolemnizing the Mirriage,according tothe 


Sentence of the Judge, doth appear by bis Proctor, and thei 
{aid Protor (cx'ibiting his Proxy) doth offer himſelf res 


dy and prepared to take the Oath, of obeying the Lai, 
and ſtanding to the Mandates of the Church, and doth al 


ledge, that his Client is ready and prepared to ſolemnizeh 
the Marriage, upon any day to be aſſigned by the Judge, 
and that therefore he doth deſire, that he may be abſolved 
from the Sentence of Excom munication until. a certain 
day, or under a Cautele ; and thenTeiving ſufficient Bond, 
that the ſaid Party will fo obey the Law, and ſtand to the 
Mandates of the Church, and alſo that he will folemnizl 
the Marriage with the Plaintiff en that: Cay, aſſigned by 
the Judge for that purpoſe) the ſaid Party is to be abſol-WFF 
ved until a day, (viz.) until the next Court, immediate 
iy following the day aſligucd for the Marriage. And berepbſ 
:t is to be noted that altliough the Defendant, who is Ex- 
communicate (in other Cauſes and Caſes) for any Crime, 
or Eccleſiaſtical Contempt, is not to be abſolved until ia 
fatisfie the Mandate of the Judge, as to that thing fc 
which he was Excommunicate : (For example, _ one 
being Excommunicate for not paying Charges, Tithes 
Tpacy, and Procurations, is not to be ablolved until ver 
en. any one being Excommunicate in not led 
iwering to a Libel, is notto Det 
hi: anſwer) yet ſeeing Marriage cannot be Tolemn1zed the 
Excommunicate perſons, therefore in this caſe, the ao he 
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iid caution being interpoſed to a day, or under a Cau- 
ce, and the aforeſaid Oath being taken, of obeying the 
1, Fc. the Excommunicate Perſon is firſt to be abſolved 
rethe Sentence can have its effeQs. 

14. If in a Matrimonial Cauſe, the Plaintiff doth prove 
Matrimonial contract, by one ſufficient Witneſs, who 1s 
rithout ali exception, and doth prove a treaty by others; 
xc doth prove an acknowledgment by two Witneſſes, the 
arties being preſent (Mr. Clarke ſays he has ſeen a con» 
femnation of Charges, where the Plaintiff hath proved by 
wo Witneſſes an acknowledgment, though in the abſence 
fone of the Parties, ſo as the treaty of Marriage were 
prove) or if he proves a contract for a future Marriage, 
y two Witneſſes, and a treaty by the ſame or other Wit- 
reſſes; or doth prove an immediate Marriage by two Wit- 
neſles, and theſe proofs are afterwards taken away, by 
Lawful exceptions unknown to the Party producing them ;z 
orifthe proofs of the Plaintiff are made difticult, that 1s, 
If the Witneſſes do ceaſe to be withour all exception, by 
reaſon of a former contrat or Marriage, or by a ſubſe- 
vent ſolemnization of a Marriage made whilſt the Sute 
depen's ; intheſe caſes, the Judge is wont (although he 
have pronounced Sentence for the Defendant) to condemn 
ie ſa1d Defendint, ſo obtaining the Sentence, in Charges 
Dade by the Plaintiff, Bot if it is proved that there was a 


e, as of the Dowry to be aſſizned, and a mutual giving 


reaty mide (and often reiterated) as well of the Marri- 


Jn ne CO 
—_— 


& 1a! t2 have jaſt cauſe of conteſtin 
ls Acentence being pronounce 


pl 
Why the Sentence already pronounced, m3y not be put In 


ention : And thit a verbal Execution may be made, It 
5 to be proceeded as in other Cauſes, when Sentences are 
erdally par in Execution ; and after Sentence is demand- 
(to Execution, a Monitinn is to be decreed againſt the 
fendant, in order tn cauſe him (or her) to folemnize 
he Mirrizge with the Plaintiff, before ſuch a Feaſt, or 0- 


*waysSthe ſaid Defendant is to be cited to wages” ich 
uc 


andreceiving of Rings, in this caſe, the Judge is wont _t9 
abſolve the Plaintiff from Charges of Sute, TEing he may _ 
T7 
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ſuch a Day, after the ſaid Feſtival is elapſed, to ſhew cauſe 
why he may not be Excommunicate for his (or her) Con-Mhi 
tumacy. Then the Party deſiring the Marriage to be ſo W#t 
lemnized, mult procure a Licence or Diſpenſation, in or- 
der to the folemnizing this Marriage (withont publiſhing 
the Banes) in any Church. Then the Plaintiff muſt goto 
the Defendant, and requeſt him to this Marriage, and ap- 


Point ſome certain Day for the ſolemnizing thereof : And 


if he or ſhe cannot meet with the Defendant to ſpeak with 
him in-order to this, let them ſend ſome other Perſon who 
are likely to meet with him. And if the Defendant will 
not appoint a Day for the celebrating this Marriage, nor 
will return any anſwer to the Plaintiff's requeſt, then the 
Plaintiff muſt appoint to himſelf, ſome Lords day, or fe 
ſtival, on which he may endeavour to procure this Marti 
age to be ſolemnized in ſuch a Church, and this his inten-W} D: 
tion he ought to ſignifie perſonally to the Defendant, oF ip 
1T-TeaRt Fe Soght tg proteſt the ſame, before Witneſſes; th: 
then on that Day appointed, the Plaintiff muſt go to mc 
the Church which was 3ppointe@ Tor to1s purpoſe and oy 
mulſtrake care, that a Miniſfer be there ready, ex ctr thi 
thecoming of the Defendant, in order to folemnetiÞ co 


_— — 


Marriage, and if the Defendant comes not, the Plaintiff m: 


mul proteſt his diligence and preſence, &c. before thekW for 
Witneſſes. Mt 

16. Upon the Day aſſigned for the return of the afore-W in; 
ſaid monition ; the ſame is to he certified to the Judge, Þ to 


' with a Certificate indorſed thereupon, making mention 1 tl 


the due Execution thereof. And for a further Cautele, tl th: 
requeſt which was made to the Defendant, to ſolemnit'Þy v! 
this Marriage, and the aſſignment of a Day, and all otherM nit 
the Premiſles may be alledged, and the Plaintiff muſt may th: 
Oath thereof : Then the Contempt of the Defendant mul Pi\ 
be accuſed (being admoniſhed to ſolemnize the Marriag tr: 
upon ſuch a Day, or to appear on ſuch a Day and in ſuc 
a place, to ſee himſelf Excommunicate, and not takilg 
care to ſolemnize the Marriage, nor to appear nor alled 
ing any Cauſe, why he may not be Excommunicate3) 
Then the Judge muſt cauſe the Defendant to be calls 
three times publickly, and if he appear not, he is 10 
pronoun 
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pronounced contumacious, and 1s to be decreed Excommu- 


nicate, and is to be proceeded againſt, as in other Eccleſia- 


tical Cauſes. And if the Defendant is calt into Priſon, up- 
on the King's Writ, de Excommunicato capiendo, he is there 
to be kept until he ſolemnize this Marriage, and fatishe the 
Church for his Contempt. 

17. Now the Defendant refuſing to ſolemnize the Mar- 
riaze notwithſtanding the Oath, or Bond which was given 
to folemnize this Marriage, with the Plaintiff, upon the 
Day appointed by the Judge, (under colour whereof, the 
fad Defendant hath got an abſolution to a Day, or under a 
Cautele) in this caſe, how the Defendant muſt be pro- 
ceeded againſt, is a thing very much controverted (Scil.) 
whether or no the Judge (by vertne of the firſt Excom- 
munication, which was denounced) can fignifie the ſaid 
Defendant to the Kings Majelty, and obtain a Writ for his 
zpprehenſion, (ſeeing he was abſolved only to a Day, and 
that Day being elapſed, he doth again fall under the fors 
mer Excommunication,) or whether or no the Judge 
ought dz novo to admonitſh the Party again, to ſolemnize 
the Marriage before another Day, under penalty of Ex- 
communication, and then proceed to denounce the Excom- 
munication, and do all other matters and things, in like 
form as was directed in the fifreenth number foregoing. 
Mr, Clarke ſays, he always uſcd the laſt method of proceed- 
Ing, and he accounts it molt ſafe fo to prattiſe in this caſe, 
to remove all Jealouſfies. And ſeeing in the aforeſaid caſe, 
the Judge was circumvented by the Defendant's promiſing 
that he would ſolemnize the Marriage, (under colour 
Whereof he got his abſolution,) and ſeeing he was a ma- 
nifeſt contemner of the Judge, and of the Juriidiction of 
the Church, the Judge may, and of right he ouzht to 
give the Party (who is thus grieved and injured by the 
fraud of his Adverſary, and by this retarding the Sute) 
the Bond (which was taken for the ſolemnizing this Marri- 
ape, before a certain Day) and make him a l etter of At- 
rny, for the recovering the Forfeiture of this penal Bond, 
il the common Law ; and this is eſpecially neceſlary ro 

done, if the Party (aftcr be is freed out of Priſon, by 
'ertue of the ſaid abſolution to a Day as above) doth fo 

S abſent 
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abſent himſelf, as that the Plaintiff cannot cite him de ws 
vo, to the effect aforementioned : And then the Bondſmal 
for their own ſafety, will cauſe the ſaid Party to ſtay i 
Lourt, Oc. 
18. In all Cauſes which concern the Goods or Perſon of; 
any one, 7 third Perſon may come ittfor his Taterelt © 
atrimonial Cauſe, a Caule about a Livin 
Teſtamentary Caule, a Cauſe of Temerary Adminiſtrank 
And Firlt, 1n 2 Matrimonial Cauſe; TE a Man Sue a Wo- 
man in a Cauſe of contrat, and that Woman doth either 
ſolemnize, or contract Marriage with another ; this third 
_ -. Perſon may (if he will) come in for his Intereſt in the 
iq ſaid Cauſe, in any part of the Proceedings, yea though the 
[ Cauſe be concluded, whether _he come with an intention 
1 to aflilt or remove the Defendant, yea although he may 
| ave nofice that the Sute hath depended, and that the Plain- 
f tiff has proved his Libel, &c. the reaſon is, becauſe this 
Cauſe is a Cauſe of great priviledge ; and in theſe Matri- 
monial Cauſes, it is controverted as to the peril of the Soul; 
and therefore the publication of the Witneſles, and the 
concluſion in the Cauſe, doth not hinder, but that a third 
Perſon (alledging a former contra@, and a Firſt Marr: 
age, and making Oath, that he doth not propound this his 
Intereſt, out of a malitious mind, or with an intent of de 
ferring the Sute, and that he believes he can prove tle 1; 
ſame) may be admitted to alledge, propound, and proiel te 
this his Intereſt, notwithſtanding the Witneſſes are publi- |. 
ſhed, and the Cauſe concluded- But in the other caſes [ 


bove mentioned, a third EL! coming in for his [atereſ, 1 
ought and is wont to proceed 1n the Tame State, in wha in 
Caulc was, at thetime of his co in? in; and metre Wl 
ceedings ought not to be ſtopt, but the Plaintiff may pro Þ to 
ceed againſt theDefendant;as if a third Perſon had not come he 
in for his Intereſt: But this is only to be underſtood, where I fa] 
that third Perſon doth come to aſfiſt the Defendant : For Wl pr 
it is otherwiſe, if © comes in, with an Intention to rem, if 
the Defendant, who makes a colluſion with the Plainfil Nl of 
"In prejudice of the ſaid third Perſon. For in this caſe, this 
third Perſon may ſtay the Proceedings againſt the hop 
dant; yet it is meet, that this third Perſon do oe c 
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jittus tertis. 


his colluſion in his Allegation, and the Cauſes wherefore 
Defendant is to be removed : Nor is it ſufficient (as 


Mr. Clarke has heard from very Learned Perſons) that this 


hird Perſon do alledge generally, and in the common form 


in his Allegation, (viz. ) Omnibus melioribus & efficacioribus, 
via, modo & juris forma, &c, but he mult alledge in theſe 
peneral words, (viz.) Et praſertim_animo removenas reum, 
E detegendi colluſionem inter eum & Afforem, 1 prejudicium 
Allo in a Cauſe about a Living, or Benehice, © 
tm, in a buſineſs of double querele, if it is conteſted 
for a Benefice betwixt a Biſhop and another Clergy Man, 


<— 


(who is preſented to it,) who doth deſire his Inſtitution in- 
ſtantly : Becauſe ſometimes the Biſhop will not alledge 
thy right, (that is, that a third Perſon doth poſſeſs this Be- 
nefice already, and that the Church is not vacant, 1n re- 


*Mipe& of this third Perſon;) in which caſe the Judge to 


whom it is complained, is wont to pronounce for his Juriſ- 


-Wdidion, and to decree the Party complaining, to be Inſti- 
1MWtvted to the ſaid Benefice: Therefore it is expedient in this 


caſe, that this third Perſon who has the Living already, do 
come in, and alledge his Intereſt, leſt another be Inſtituted 


-Mtothe ſame. Likewiſe if in a Teſtamentary Cauſe, (where 


there are conſiderable Legacies left you,) the Executor of 
the Will, intending to make void this Will, in which theſe 
Lepacies are left, and to get it declared as null by the Sen» 
tence of the Judge, and ſo avoid the payments of theſe 


- in order thereto this Executor is wont to col- 


Lepacies 
Tg (at Tealf he may ſo doJ with Tome of the next of 
KMdred to the deceaſed (who would have had an intereſt 
n the Goods, if the deceaſed had made no Will) to call this 
xecutor, to prove this Will by Witneſſes: And the Execu- 
tor (thus colluding) making default in the proof thereof, 
he may obtain Sentence againſt the Will, although for form 
lake, he have alledged the Will, and taken upon him to 
prove the ſame by Witneſſes. And this may alſo be done, 
if the Executor is not called by, but doth call the next 
of Kindred, (who do collude with him,) to ſee the Will 
proved by Witneſſes, &c. in this caſe, the Legatee con- 
cerned may come in. To theſe caſes may alſo be added a 
Cauſe Inſtituted for a Legacy : For the Executor not ha- 
S 2 ViOkg 
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ving ſufficient Goods to pay the whole Legacies, yet being 
willing that the relidue ah is In his ans ſhould be pail 


to the Kindred, and Friends who are Legatees, he my 

collude with ſome one or more of theſe I.cgatees, and pet 
| "Them to Inſtitute an Attion againſt him for theſe Legacies, 
q 2nd may obtain the Sentence of the Judge for the whole 
Legacy : In which caſe the Executor 15 freed by the Sen- 
rence of the Judge, if he pay theſe Legacies adjude- 
ed : Which being paid, he hath fully Adminiſtred, fo a 0 
thcre remains nothing more to pay the other Legacies. But Y 
yet quzre whether or no the Executor (knowing in this ci 
caſe that there are more Legacies due,) ſhall be freed by Il C 
this Sentence, Mr, Clarke fays, he has known it thus ad-M A 
judged. Ir is very requilite therefore that the other Lega-IÞ th 
taries, (ſo ſoon as they have notice of theſe colluſions) IM bi 
do come in for their Intereſt in the ſame Court, or Cauſe n; 
ſo Inſtituted, and deſire their Legacies, or at leaſt that Nt 
they may have a ſhare ont cf that reſidue of the Teſtators|i ie 
Goods (which remain in the Executors hands) accord-Il Ju 


ing to the rate and quantity of their Legacy. W 
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N every Cauſe where the Wite ſues her Husband, (or 
contrarily) ſo ſoon as it doth appear to the Judge, ei- 
ther by the anſwers of the Proctor of the principal Party, 


or by the Proofs, that the Marriage was ſolemnized be- 
twixt the Parties, the Proffor of the Woman mult alledoe, 


m7 doth appear by the As of the Court, by the Lib<1 
of the Adverſary (when the Man ſues his Wife in a Cauſe 
of Divorce, or in a Cauſe of reſtitution of the conjugal 
Yoak) or by the anſwers of the Proftor, or of the prin- 
cipal Party, that the Marriage was folemnized betwixr his 
Client, and AZ. the Adverſe Party, referring himſelf to the 
Acts, the Anſwers, the Libel, or the Witneſſes examined in 
- behalf; wherefore he muſt delire that the faid Hul- 
bnd may be condemned in Charges of Sute IMO» 
-E ; then if the Marriage thus alledged doth appear to the 
Jadge he is wont to condemn the Husband, according as 18 
requeſted. Then the Proftor of the Woman muſt give the 
judge a Schedule of the Charges of Sute, at the end of 
wiich Schedule, he muſe Write on this manner, (Sctl.) 
* Ard the ſaid Party XN. doth defire Charges of Alimony, 
* 107 the day of the date of the primary Citation, for and 
* curing the whole Sute, according to the rate * 


be Cecreed for every Week from the 
the end of the Sute.) Then the Judge muſt firſt Tax the 7, 
Charges of Sutez and then if the ability of the Husband / 
oth appear to him, he may Tax the Charges of Alimony 4 
it his pleaſure, on this manner : * We Tax the Char ge of ” 


Allmony for every Week, from the time of the date or re- .. 


' Urn ct the primary Citation, (if he ſee it convenient) / 
' to ſuch a' Sum to be paid during the de pend ance cf this ! 
* Site, unleſs it ſhall be other ways decreed by us. For it is * 
tO be noted, that the Adverſary may in 21y part of th: 
te, (to ivoid a further Allowance or Taxation of yay 


(rpoſed for theſeCharges of Alimony ; bur the Tadge ou Wl 
0 take heed, that he bs not circumvented in tho AFOrH:11 
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taxation, (to wit, from the day of the date of the Citz 
tion) for ſometimes the Plaintiffs take out the Citations, 
but do defer to Execute and Certifie them, of a year 
time or thereabout, afterward : Which fraud being found 
out by the Judge, he may Tax the Charges of Sute, and 
allow Alimony from the day of the bringing in, or return 
of. the Citation, 
2. The ProCtor of the Wife may propound, and alledz: 
in his Libel, the value of the Goods, which the Husband 
had as a Portion with his Wie, at the time of Marriage, 
"Ind The value of all ſach Goods as the Husband doth pol- 
"ets; that a certainty of the value may appear by the an- 
—fwers of the Husband, and that thereby the Judge may 

be informed as to the ſum to be Taxed. The Judge mij 


alſo be informed of the Ability of the Husband, by the 
relation of the Neizhboars or fome other way— xd ul 
- though the Husband doth offer himſelf ready and prepi- 
red to prove that his Wife 1s aft Adultreſs, or that ſhe hath 
otherwhere to maintain her ſelf withal ſufficiently, anTto 


Pay the CharFe of Site; and admit that dhe Hnsband doth 
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prove theſe alledgments by Witneſſes, or that the Witnel- 
ſes do fully depoſe, that theſe alledgments are true : Ye 
the Judge ought to allow theſe Charges of Sute, and this 
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Alimony, unleſs it be concluded in the Cauſe yz for nothing 
can be ſaid ro be proved, ſo long as any thing can be Pro- 
pounded and Proved by the Adverſe Party. For the 
Learned Civilians ſay, that nothing is ſaid to be proves, 
before the Sentence is Pronounced, at Teaſt ſo long as the 
Adverſe Party may except againſt the Witneſſes, Bit 
guere, Now the Charges of Sute and Alimony being Tax: 
ed, the Judge is wont ts decree a Monition for the pay- 


ment of them, as in other caſes. And obſerve, that i 
the aforeſaid Taxation of Alimony, the Judge is wont t! 


allow the Wife a third, or.atlealt lonrth part of the you 
* Myn:./nft. de Iy value * of the Land, or immoveable Goods ; and 1t tne 


Aion. Set. Fasband hath no Immoveable Goods, then the Chargts 
pg CUR are to be Taxed according to the common Account © 
Ry * _ the value of the moveable Goods, and according to tf 
| Sr kar '9) Quality of the Husband, as ſhall ſeem fit to the Judge: 
Marg. 3- Now although it was {aid at the firſt number Fort « 
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foregoing Section, that a Husband or Wife, for ſeveral rea- 
ſons might ſue in a Cauſe of Divorce or Separation from 
Bed and Board; yet by the Canon Law, which is ap- 
proved and confirmed by the Laws of this Realm in this 
dehalf, it is not La ar_ Perſons who are-Divorced-i 
theſe caſes, (viz. either for_Adultery © to 
rake themſelves to a ſecond Marriage whilt their for- 
mer Husband or Wife are alive ; becauſe the Matrimonial 
Bond of a Matrimony once perfected, cannot be diſſolved 
by Man, but only by Death. Therefore in every Sen- 
tence Pronounced in theſe caſes, this Clauſe is inſerted : 
(The faid IV. and /4. that is, the Parties, who deſire to be 
Divorced by reaſon of Adultery [if the Cauſe were inſti- 
tuted for Adultery?) or by reaſon of the Cruelty Alledged 


and Proved, we Separate and Divorce them from Bed, 
Board, and muraal Cohabitation, and from the Yoke of 


Wedloc until ſuch time as they are mutually reconcilec 
each Other, and not otherways, nor in any other man- 
nf. (This word Djvortiamus is often admitted Mo 
avoid theſe ſecond Marriages, whilſt the former Huſ- 
band or Wife are alſFe, (being a thing frequently done) 
the Judges are wont expreſly to Inhibit theſe Perſons thus 
Separated, that they do not betake themſelves to any 
other Marriage, with any other Perſons, during the Lives 
of them two thus Separated, with an Admonition alſo, 
that they abide Unmarried, unleſs they be mutually recon- 
ciled to each other. And as often as it is complained of 
theſe ſecond Marriages (of either of theſe Parties thus Se- 
parate,) before the King's Chief Commiſſioners in Eccle- 
laſtical Cauſes, or before the Judges of the Arch-biſhop of 
Canterbury, the Parties who offend in theſe caſes, are Pu- 


| Diſhed and Correfted, and are Divorced and Separated 


from theſe ſecond Marriages, or rather from theſe Adul- 
tous Wedlocks. 

- 4- Seeing that in theſe our Days (through the Inſtiga- 
ton of the Devil) very many Divorces are asked, or 
lved- for under pretence of Adultery ; that ſo by that 
means, the Parties thus Separate, may betake themſelves 
Wa ſecond Marriage. And that this Divorce may be the 


balilier obtained, the Wife is wont to confeſs the Adultery, 
g 4 where- 
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whereof ſhe (under colour) Is accuſed ; though in very 
deed there was not any Adultery committed. Sometimes 
alſo the Husband (that ſo he may Marry another Wife, 
doth (either by threatnings, ſtripes, or fair words, or 
ſome other unlawful means) induce his Wife to confeſs 
Adultery, although ſhe never committed any ; therefore 
to remedy and avoid this Deceit and Fraud, the Judge in 
theſe caſes, is wont (all Perſons being remove apart, 
and eſpecially the Husband) ſecretly to queſtion ſome 
Friend of the Womans. and alſo.examine the Woman her 
ſelf, diligently touching the Truth, and the Cauſe of this 
her Confeſſion ; and uſe all other lawful ways and means 
to inform himſelf of the Truth. And if he can find out this 
Deceit and Fraud, or at leaſt if he finds any probable ſuſpl- 
cion of it, he is wont to forbear to pronounce a Sentence 
of Divorce, unleſs the Party who deſires this Sentence of 
Divorce, doth prove this Adultery by Witneſles, or at lealt 
by vehement preſumptions, and publick fame z or unlels 
the Judge is ſatisfied in his Conſcience, of the probability 
of this Crime being true, as objected ; ſo as he can believe 
that the Confeſſion of the ſaid Woman, touching the Adul- 
tery committed, did not procced from her out of Decell 
or Fraud. The Judges alſo had need take care that the 
Perſon brought before them, to confeſs the Adultery men- 
tioned in the Libel, be not ſome counterfeit Perſon ( whici 
Mr. Clarke ſays, he has known twice done in his time) 
though it be Alledged before him, that that is the Wife of 
the Man who deſires to be Divorced. Therefore the judge 
ſhall prevent this Deceit and Fraud, very eaſily (if It 
ſuſpeas it) by taking care to get ſome Perſons of credit, 
to be preſent before him, (at the time of Pronouncing 
the Sentence) who have certain knowledge of the W0- 
man confeſling this Adultery, &c. 


5- A compenſation of the Crime, doth hinder a Divorcy 
that 1s, 1t the Defendant doth prove, that the Plaint! 


hath alſo committed Adnltcry, the Defendant is to be ab» 


ſolved, as to the matters requeſted in the Libel of the 


Plaintiff, Likewiſe if an Action of Divorce for Adultery, 
Is inſtituted by a Woman againſt her Husband, or by 3 
Husband againſt his Wife, to obtain a Divorce for Adur 
tery 5 
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tery :; If the Defendant in this caſe, doth Alledge and 


11d knowledge,” at Jealt a probable foreſight of this 
Committed, and Libelled, and yet notwithſtanding 
this, had afrerward a carnal Commerce with the Defen- 
Jant ; ThE PTaimiiftTn this caſe, (hall not obtain a Sentence 
FTDivorce : Becauſe in this, the Plaintiff may be ſaid to 

fave remi and pardoned the Crime objected. Now 

2 probable knowledge in this caſe, may be {aid to be, if 
the Husband ſuſpeCting his Wife of Adultery, doth accuſe 
xr of it, and ſhe confelleth it when Taxed therewith : Or 
it thoſe Witneſſes, whom the Husband produceth in a 
Court of Controverſie, to prove this Adultery objected, 
ud ſignifie to the Husband before rhe Sute was begun, 
that they could depoſe or teſtiſie this Adultery, having 
ſeen and known the ſame to be committed : Or if the Hus- 
band took his Wife in the very AR of Adultery : ln theſe 
caſes, if the Husband hath carnal knowledge of his Wife 
afterwards; he doth ſeem to remit the Injury, and there- 
fore ought not to be Separated from his Wife. Therefore 
this caſe, let the Husband forbear to lye with his Wit>, 


(Te intends to be Divorced Trom her) although he doth = 


hy, WY 


not mmediately put her our of his noule, 

6, Proof being made that (after the Marriage is Con- 
tracted, or fince the Marriage was Solemnized, and that 
te Wife went from her Husband, or the Husband from 
tis Wife,) the Husband, or the Wife have committed 
Adultery, it is ſufficient to hinder a Reſtitution in a Ma- 
trimonial Cauſe : Yet in this caſe, -if the Plaintift doth re- 
Ply, and prove a compentation or knowledge, a pardon 
Or 2 remiſſion of the Crime as above : he thall obtain the 
Keltitution as defired. The Cauſes alſo which are men- 
tioned in the firſt number of the foregoing Sect. may be 
Propounded to hinder this Reſtitution ; beinz ſuch as ren- 
aer the Marriage (already Contracted) Null, 
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+ Comunacia Of Contempts + againſt the Eccleſiaſtical Laws, ani 
que ſir, & quis aoiſtrates., The order of puniſhing them, 
dicaiu- contus Mag jt f p fl O 

MAX quot Me 

dis committt- 

mr, qualiter SECT. 

conrrs conru-s 


macem proce- | 
datuy, que pe- 1. The manner of deſiring a Decree, in a matter of Contemp, 


He contuma- committed in a Matrimonial Cauſe. 

cie, & quo 2. The manner of Alledging a Contempt 1n other Cauſet. 
om ſs - 3. The manner of Proceeding in a Cauſe of Contempt. 
mn reperias 4 The manner of Giving and Exhibiting Articles in a Cao 
 epud Alciat. in of Contempt. | 
prax. « fol. 36. &, The manner of Proceeding in theſe Cauſes, where the De 


ad fol. 109. 
eriem  Hoſti- fendant doth confeſs the Contempr. 


enſ. t. ſi quis 6: The manner of Proceeding in this C auſe if the Defendan 


Gus dic. in ſum. doth deny the Articles. 


7. 1. de contum. 


och 6 HE Proftor who deſfireth a Decree, and a Citation 


Ret: Camera to be decreed in a Cauſe of Contempt, ought to 
P- 3- tit. 14. draw up a Schedule, containing briefly the Cauſes of Con- 
Facob. Blum. fempt : Which Schedule, he who is H—_ in the Cauſe 
| "v5 page Is wont to read publickly in Court, it being drawn up vn 
proceſſus - ; der this form of words. © Reverend Judge ; from this i 
c.4+ 0bſ.3. 1.6. * mous Court, were taken certain Letters Citatory and It- 
conumacia eſt * hjbitory at the inſtance of one N. againſt 44. to anſwer tht 
$5.4 ages * ſaid N. in a Matrimonial Cauſe, and to Inhibir the ſaid 
obedientis, © the Woman that ſhe ſhonld not (whilſt the Sute depends) 
| © Contract any other Marriage ; and that if in caſe, ſit 
© ſhould have ContraRed any, that ſhe ſhould not procure 
© the ſame to be Solemnized in the face of the Church, un 
« der penalty of the contempt of the Law, and that thele 
© Letters Inhibitory, wereduly executed upon the {aid # 
© according to the form, force and effect of the ſame. And 
© that notwithſtanding theſe yourLettersInhibitory,and the 
© Execution of the ſame, the ſaid 24. (in contempt of t! 


*Law, and of your juriſdiction) hath contracted a cert 
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pretended Marriage with one O. and hath procured the 
({;me to be Solemnized in the face of the Church, &<c. 
© Wherefore I deſire that the ſaid Party may be cited to ap- 
* pear upon ſome competent Day, to be by you aſligned, to 


W* anſwer perſonally to certain Articles, concerning this 


© contempt towards you, and your juriſdiction. . Then the 
Judge doth decree the faid Party to be called to anſwer 
perſonally againſt ſuch a Day as is deſired. 

2, In other caſes, the Schedule for a contempt, is to 
be drawn and read (as above) by an Advocate, in theſe 
words: * Reverend Judge; from this Court were taken 
* certain Letters Citatory, at the inſtance of one MV. againſt 
© M.to anſwer the ſaid /V. in a Cauſe of Defamation, or the 
© like : And that theſe Letters Citatory were Sealed with 
' the Seal of your Court, and in order to the Execution of 
"the ſame, they were delivered to one L. your Mandatary, 
* lawfully conſtituted in this behalf. And that your ſaid 
* Mandatary, did execute this Mandate upon the faid 24. 
« antTthat the Taid 21, violently ſnatched this Mandate out 
* 01 ME Hands of your laid Mandatary,(in contempt of your 
© Court and Juriſdiction) and fore the fame: And likewiſe 
at that time, and by reaſon of the Execution of this Man- 
* date, he not only uttered reviling words againſt the ſaid 
© Mandatary, but alſo beat and ſmote him with a Stait, (or 
* ſome ſuch like thing, according as the matter was : Al- 
* ways adding) that this was done by reaſon of the Execu- 
(tion of the Mandate of the Judge, and in contempt of the 
* Eccleſiaſtical Law, and its Juriſdittion ; (leſt it ſhould be 
* pretended, that this buſineſs doth belong to the common 
* Law) and I do deſire (as above in the foregoing number ; 
and the Judge ought alſo to decree as was ſpoken there.) 

3- Againſt the Day of the return of the Citation, the 
Proctor <oaerr this matter of Contempt, mult take 
care to draw up into Articles, the Cauſes of this Contempt, 
12 the name of the Judge, by way of Objections. ( viz.) 


In the Name of God Amen. IW:N. official, &c. (here 
recite the ſtyle of the Judge, who adminiſters theſe 
Interrogatories) do give and adminiſter to you M. all and 


ſmgalar theſe Articles, or Imerrogatories (which concern a 
contempt 
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contempt offered to us, aid to our Furiſdiftion ) of os 
mere Office, or at the promotion of O. (it the Judge has n 
mind to proceed of his mere Office) ro each, and even 
»art of which Articles, we will, and require you the ſai 
M. to make a true, a plain, a full, and a faithful ar. 
ſmer, ( upon your corporal Oath ) and we do Objei 
ana Article, joyntly and ſeverally as follows, &Cc. 


4. If the Judge intends to proceed of his mere Office, 
he ſhall aſſign ſome Proctor of his Court, as a neceſſary 
Promoter of his Office, who muſt ſay, © I take upon meth 
© burthen of Promoter of the Office of the Judge, and Id 
© give and adminiſter Articles, and deſire that it may bt 
« proceeded Tummarily and plainly. Which the Judge de 
crees. And*then the principal Party is to be produced 
upon theſe Articles, if he be preſent in Court. But if the 
Office of the Judge, is promoted by a voluntary Proms 
ter, or his Protor (who muſt Exhibit his Proxy for the 
ſaid Promoter) he muſt ſay, I give Articles, and upon 
theſe Articles, I produce the principal Party, here preſent 
in Court, whom the Judge muſt ſwear to make a faithfui 
anſwer, to the ſaid Articles, againſt the next Court, and 
admonith the ſaid Party, to appear at the next Court to 
acknowledge his Anſwer ; this acknowledgment is wont 
to be made in the preſence of the Proctor of the Part} 
who promotes the Office. And obſerve that in theſe mat- 
ters of Contempr, -whether moved of the mere Office, 0! 
by a Promoter, it is not_Jawful for any Proctor to appe! 
for the Contemer, nor for any Advocate to plead inf 
Teal, antitthefaid Defendant has given his anTwer : No! 
Then meitticr, until the Jndge his leave be firlt asked an! 
obtained-z nor ſhall the Defendant have a "Copy of tht 
aforeſaid Articles, b-fore he be examintd upon them. Ye! 
here it is to be noted, that although it was faid abovt 
that it the voluntary Pron:;oter of the Office, be not pt 
ſent. in Court to give in the Articles ; his Proctor having 
Exhibircd his Proxy for him, may give in thoſe Articles: 
Yet Mr. Clarke doubts very much, whether or no in thi 
caſe, where the Office is voluntarily Promoted, or whether 
cr 29, 12 3 Caule of Correction, originally moved : [ 
| 1010a0nG 
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rFomorer, although he have ſufficient Intereſt to promote, 
nd in this caſe to implore the Office of the Judge, that 
Crime may be puniſhed, being alſo of publick concern ; 
et gucre, Whether or no this Promoter can conſtitute a 
rotor to carry on the Sute, before the Sute 1s conteſted, 
nd whether or no the Acts and things done by ſuch a Pro- 
or, are of any force ? Mr. Clarke thinks they are of no 
fet; and he is induced to believe ſo, becauſe that 
bove five years ago, he very erroneoully gave in Ar- 
icles in the Name, and by vertue of a Proxy, from the 
Promoter of the Officez and at his Petition, Sutc was 
dee de-Monteſted by the Proctor of the Adverſe Party : Which be- 
-oducedWng done, he began to doubt with himſelf, whether or no 
t if theſe things thus done by him, as Proctor of the ſaid Pro- 
Promo-Wnoter, were of any effect. Therefore he conſulted two 
for theſſÞW\dvocates (who were feed in the Cauſe,) upon this Que- 
d upon{Wſion ; who making ſome doubt herein, deliberated upon 
preſent Wt for a day or two 3 and then returned him anſwer, that 
fairhfulll things ſo done by him as Proctor of this Promoter, be- 
't, and Wore the Sute was conteſted were void. * Whereupon in 
ourt tof@iirſuznce of their Council and Ad vice, he ſubducted and 
3 wontWcelired that all things done in Court by him, as Proctor 
Party Ot the ſ2id Promoter, might be accounted as ſubdudted : 
e mat-MF-And he offered himſelf ready to pay all ſuch Charges as 


ce, or Were due, and ſhould be Taxed by the Judge, by realton of 
Wt his Nullity ; which SubdnCtion, the Proctor of the Adver- 
10 bs Mfery accepting Mr. Clarke's Clyent was condemned in 
; Nor FCiarges, which the Judge Taxed to forty Shillings 3 which 
d andere alſo paid down by Mr. Clarke. And then the volun- 
of the Ury Promoter appearing perſonally InTourt, he gave in 
j. YetWtve Articles, already Exhibited in preſence of the Pro- 


above crofthre Defendant; and defired thit an anſwer might 
JT pre: VzFiven to the ſame. And then Sute being conteſted, 


the 121d voluntary Promoter, conſtituted and appointed 

Mr. Clarke for his Proftor : And afterwards be obtained 

Sentence in the ſame Cauſe, with Charges, and a piblick 

jecher WPenance was injoyned the Defe!dant, 

5- If the Defendant confelleth the Contempt objeRted, 
then 


ſtance of any one, a voluntary Promoter can conſtitute 
Proctor, before SukTT3T eſte 7 Becaulea voluntary 
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then the Proftor of the Party promoting the Office, (an 
acknowledgement being made of the anſwers of the prin- 
cipal Party) muſt firſt accept theſe anſwers, ſo far a 
they make on his part, and on behalf af the Office of the 
Judge, and muſt alledge, that the intention of the Judge, 
and of the Party promoting the Office, (mentioned in the 
Articles of contempt,) is ſufficiently founded npon the 
anſwers of the Defendant, referring himſelf to thoſe Ar- 
ticles, Anſwers, and to the Laws: Wherefore he muſt 
deſire, that the ſaid Party may be pronounced for a Con- 
temner, and: that Penance may be enjoyned him, that 
alſo he may be condemned in Charges, and that Right 
and Jultice may be done : From which Petition, the De- 
fendant diſſents, and denys the matters alledged by the 
promoter, Then the Judge aſſigns to hear his pleaſure, 
upon this Petition, and to hear his final Decree upon the 
next Court Day; or the Judge may if he will, upon that 
ſame Day, in which the Defendant acknowledged his An- 
ſwers, if the intention of the Office is ſufficiently founded 
thereby (the aforeſaid Petition being made by the pro- 
moter of the Office) pronounce him a Contemner, and 
enjoyn him Penance, and condemn him in Charges. For 
obſerve as above, that by the Cuſtom and Statutes of this 
Court ; theſe Cauſes are Summary Cauſes, (at leaſt they 
are uſually ſummarily proceeded) and a contrary_&þ 
fence is ſeldom admitted againſt the Confellion or Proots, 
whictTmake for the intention of the Judge or his Office, 
(altrooptthe Party confeſſing would perhaps qualifie or 
extenuate that Confeſſion) nor is the Defendant permit-E 
red to except againſt the Witneſſes that are examined 01 
behalf of the Office, in ccder to make his Penance tit 
more eaſe. 
6. If the Defendant doth deny the Articles of Contempt, 
the Proctor of the Party promoting the Office, (whethe! 
he be voluntary or neceſſary) may deſire a Term to Vf 
aligned him, to convince the Dada wich Term 10 
amgned; 15 inffead of the Term Probatory : And proof 
being made, they muſt proceed in all things, as in a Sum 
mary Cauſe, And obſerve as above, that theſe Cal 


ſes are faid to be fayourable Cauſes, and there is of - 
L 
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ul and dire& proof required in theſe, as in other Cauſes. 
or ſometimes there is no further proof required, than the 


e, (an 


e Prin- 

eo x ole Oath of the Mandatary, at leaſt if he be a publick 
of the ({zodatary, and one who is of honeſt account, eſpecially 
Judge, MM! #3) other circumſtances or preſumptions occur. And 


in the W! £1 Contempt is proved, the Party promoting the Office, 
on the Wovlt deſire a Term to be aſſigned, wherein the matter 
We ar. "ey be diſcuſſed, and the final Decree may be heard. 
Then the Judge (concluſion being made in the Cauſe, 


e muſt MW ® 
: Con. $5 in other ſummary Cauſes ) may pronounce Sentence 
ie Wziinſt the Contemner, to the efte&t above ſpecified, 


rr he may by his Interlocutory Decree, pronounce as 
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I: 
"0 The manner and order of an Executor or Adminiſlrati 
| 72aking their Acconnts. When called thereto, 7 


i. Of tve Oath of the Party Accounting upon thoſe Sunil 1: 
which are wider forty Shillings. 

2. The gencral Oath of the P.wty Accountine upon all th 
Sums contained in the Account. 

3. In what caſe a Party who 1s called to give an Account f 
or to Exhibit an Inventory, 15 0t bound to appear jt | 
ſonally, but may appear by his Prottor, to objedt thin ti 
the Party calling him to an Account, has no Intereſt. 

4. What Perſons are ſaid to have Irtereſt to call the Extfof t 
cutors or Adminiſtrators, to Exhibit Inventories, «Shur! 


mate Accounts, ling 
5. The manncr of proving the Intereſt of a Creditor, if Whthe 
be -dewned -- * pe 


6. Of other Perſons that have Intereſt to call the" Fxecutl* i 
or Admiriſtrators to an Inventory, and an Accomt. Wm 

7. The Party who 15 called to give an Account, whether We 
the Office of the Juage, or at the inſtance "of "a Pal 7: 
ought to appear perſonally. bn 

8. The Executors or Adminiſtrators may call the next of Ky Jud 
dred to the-Peceaſed, to ſee an Account given, and Wupo 
Letters of Quietus eſt, or Acquittance granted, pon 'hyr 


full Adminiſtration. Wfaid 
9. The manner of juſtifying and proving an Account W* ( 
Witneſſes. i ey 


10. The form of drawins an Account, (whether of tht Off te 
fice of the Fudge, or at the inſtance of a Party)  Fthe 
Conrt of Comroverſie, 

it. The manner and form of alledging the inſufficiency of i! 
Goods 1n 4 Court of Comutrover ſie, 

12. The Party Accounting, in order to prove the Ep: 
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Ability of the Deceaſed, ought to Exhibit an Inventory of 
tne Deceaſed”s Goods, in a Court of Controverſie, 

13- The manner of objefting againſt an Account. 

14. The benefit of drawing, and juaicially exhibiting an 
Inventory, : 

15. In what caſe, the Party Accounting, or his Proftor, may 
decline the Judge of the Prerogative Court, and except 
that he is no competent Fudge. 

16, The manner of alledging and proving the Juriſdition of 
the Prerogative Court. 

17. The manner of Adminiſtring az Oath to the Party Ac- 
counting upon the leſſer Sums, by vertue of a Commiſſion 
granted to remote parts. 


F an Executor or an Adminiſtrator is called to give an 
account, at the inſtance of any Perſon having Intereſt 


In that behalf; or if it is Sued in a Cauſe of Legacy, and 
the Defendant in that caſe, doth alledge the inſufficiency 


ff the Goods ; if the Executor or Adminiſtrator hath viſ- 


burſed ſeveral Sums of Mony, which are under forty Shil- 


ings ; theſe Sums are to be allowed upon the -F Oath of + Lind. de te- 


Wie Party Accounting, on this manner *© N. hath appeared /twmenris.c.ſta- 
* perſonally,and without any intention of TEVokTn? hisPro- 


tutum. Set. In- 
Ventar. vero 


* or, hath made Oath, that he hath Tisburſed all ard fin« yey4. reddere 
* pozf thoſe leſſer Sums, mentioned in the Account, not rationem. Fok. 
'exreeding the Sum of forty Shillings ; wherefore he hath 4” in gle 
Tee Thar theſe Sanis mize e allowed, and that Right j,97.4,* 
'and Juſtice may be Adminiſtred and done kim. Then the execur. reſta- 
Judge ( Adminiſtring an Oath to the Party Accounting, menti Swink. 
upon the truth of this Allegation, (viz. that he hath dif P77 Wo: 7 
burſed theſe lefler Sums, and this Oath being taken by the m_ gocy rſs 

2 5 verb. primo. 
laid Party Accounting) he mult ſay, * We allow to the 
aid N. the Party Accounting, 21l thoſe leſſer Sums, not 
, exceeding the Sum of forty Shilling, fo as he be not de- 

tected of deceit, or a fraudulent diviſion. For ſometimes 
the Party Accounting, knowing that all theſe leſſer Sums, 
are wont to be allowed upon his ſole Oath, 1s wont to di- 
Vice the greater Sums into leſſer, and particular Sums. 
And the »foreſaid Oath being taken and admitted, and the 
Decree of the Judge, intervening likewiſe, it makes full 
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proof as to theſe leſler Sums, (fo as thoſe Charges may 
be avoided, which the Party might otherways be put to, 
Wits in the proof of payment, by Witneſles,) ſeeing it is pre- | ya 
ot ſamed, that no Man will take a falſe Oath. Oat 
Fe 2. If in theſe caſes about giving Accounts, any one |fl 
| having Intereſt to call an Executor or an Adminiſtrator to ſ fy 
an Account, (to wit the Son of the Deceaſed, a Legatory, Þl þef 
a Creditor, and others, as afterward) do call the Execu-  j 
tor or Adminiſtrator to exhibit a true, a full, and a per- I the 
fe Inventory of thoſe Goods of the Deceaſed, which ÞÞ wh 
have come to his hands, and to give a true Account upon Il po 
his Adminiſtration gf the faid Goods, he ought to exhibit : 
the ſaid Inventory, end make the ſaid AccountperTtonally; ÞÞ tor 
and TiftieAdverſe Party requelt TEOT TI) EUR ht_to Nl to 
take his Oath of the truth of the ſame, notwithſtanding IN (a: 
that Perhaps an Inventory was already exhibited, at the I} the 
inſtance of the mere Office of the Judge, and in the ab- I nz1 
ſence of the Party, and that an Account were given by I at 
vertue of the Oath of the Party or his Proftor. And ob- I th 
ſerve, that this Inventory is not to be exhibited under the I Fe 
Proteſtation of adding to the Tame (as 1T umatin Taven- If pl; 
"Torics that are exhibited by the Proctors in common form, || (:: 
and not at the inſtance of a Party ) bur ſimply and direCtly, Þ wa 
for a full, a true, and a perfe&t Inventory of all and fin- } «x 
gular the Goods of the Deceaſed, which have come to the Fl zp; 
hands of the faid Party Accounting, ſince the Death of the I De 
Deceaſed. Thercſore let the Parties Exhibiting theſe In- I tha 
ventorics, and making theſe Accounts, take heed how Þ 
they exhibit any Inventories which are falſe or untrue; I 
and how they give an Account upon their Oaths. For it I £5 
the matter is made otherways manifeſt and apparent, they I tht 
not only commit Perjurv, but = be proceeded againlt, FN mi 
by the Fcdenltical Judge, in a Cauſe of Perjury: ANG IN Cy 
ihe Jage inn7 puniſh them according to the Canons ol Þ a; 
the Church, if they are convict of any omiſſion of the I fan 
Goods, or not explaining any of the Sums, mentioned in Þ or 
the Account. And althovgh it 1s ſaid afterwards, that it FN tis 
is !awful for the Adverſe Party, to reprove or object a || co; 
2:inft this Inventory and Account, yet it may be enquired, E| n 
Whether or 8c, the Adverſe Party, who delires this Exil- F thy 
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bition of the Inveatory and Account, and the Oath of the 
Party Accounting, upon the truth of the ſame, may after- 
ward (viz,) when the Party Accounting, doth take the 
Oath, upon the truth thereof (at his Petition) be admitted 
to object againſt this Inventory and Account : Becauſe it 
ſhould ſcem thax this ObjeCtion ought to be propounded, 
before the aforeſaid Oath is taken by the Party Account- 
ing. For quzre, whether or no, this Oath be a deciding 
the Sute, or it is a neceſſary Oath, as in other Cauſes, 
where the Plaintiff produceth the Defendant, upon the 
Politions of the Libel. 

3. And although it was even now faid, that the Execu- 
tor or Adminiſtrator being cited, to give an Account, or 
to exhibit an Inventory, whether e.- 0:c:0, or at the in- 
ſtance of a Party, ought perſonally to appear, and do all 
the premiſſes above ſpecified : Yet if in caſe, by the Origi- 
nil Citatory Mandate, it doth not appear that the Party 


t whoſe inſtance he is Cited, hath lnterelt to Inſtitute 


this Cauſe, the Defendant may appear by his Proftor, to 
Ne eſect and form following. When the Proctor of the 
Plaintiff (having exhibited che aforeſatt Citatory Man- 
Late) hath accuted the Concinpt of the Defendant, who 
Waz Cite! tu appeer perionily, to give an Account, or 
exhibit an Inventury ; the Protiuc of the Defendant may 
appear, and exhini; his Proxy In writing, for tie afore ſud 
Defendant, and ineke his part for the iame : And alledoe 


*_ 


that his Client 1s not oblized, nor compeiled by Law, to 


cxniDit an Inventory, and to vIve an Account, nor to fatis- 


lie the Contents of the at card Mandate, hrou2ht into 


Court at the inſtance_of_. the Plaintiff in as much as * 
theTnd W. has no Int-reit in this Cauſe 3 ar TeaF; in as 


mim as it doth not appear taac be has latercſt in the 
Cauſe. If the PlaintifF doth aliecdo his Intereſt to be ſach 
as 15 approved 0; Law in theie cates, and Gti prove ne 
lame, either by the 2n{wers of the Proctor or the Party, 


.or by Witneſſes, the Defendant 15 not only oblized to ſa- 


tisfc the contents of the fail Mandate, bur is alſo to be 
condemned in Chaiges, which the Pizintiit has been ar, 
1 the Proof of this his lntereſt : And if on the contrary, 
My — - — : Jos abs 
ie Plaintift makes default in tne Proof of his Intereſt, 
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the Defendant is to be diſmiſt with Charges. But admit 
that the Tarereſt of the Tlaintiff is Tuch, whereof the De- || 
fendant had no knowledge, at leaſt, a probable knowledge | = 
(to wit, becauſe the Plaintiff doth pretend himſelf a Cre- - 
ditor) until the ſame be proved ; or if the Defendent, | ** 
(ſo ſoon as he has proved this Intereſt,) doth not pro- 
pound any contrary or exceptive matter, againſt the Wit- | *: 
neſles of the Plaintiff, or to fruſtrate his intention, as to 
this Intereſt; then the Defendant (ſeeing he had juſt - 
cauſe of queſtioning ſuch his Intereſt) is excuſed trom | — 
Charges. But it is otherwiſe, if he propounds and makes 
defaulr in proof of what he propounds. Yet the ProCtors 
of the Plaintiff, are to be admoniſhed in theſe caſes of ex- 
hibicing Inventories, and giving Accounts, that (if in man- 
ner aforeſaid, the Intereſt of their Clients, are denyed, 
ſo as the Flaintiffs are compelled to prove the ſame) they v 
take care, to pet the Certificate of the Citation (which I} \* 
was taken forth, To call the Party to an Inventory and an 
Account) continued from one Court day unto another, Þ0- ; 
til the intereſt of the Plaintiff be proved ; which being pro- I| © 
ved, they may cauſe the Defendant to be Excommunicate, . 
if he doth not fatisfie the Contents of the ſaid Mandate. | = 
For the Executor or Adminiſtrator being called to exhibit 
an Inventory, and give an Account, ought to give the 
ſame perſonally upon his Oath. Therefore if the Certifi- \ 
cate of the ſaid Citation_is diſcontinued, the Defendant "x 
cannot be Excommunicate, though he doth not ſatisfie the I} 
Contents of the ſaid Mandate, It 

4. If a Legatary doth requeſt an Executor to pay him || ;* 
his Legacy, left him by the Will z and the Executor (pre- 
tending that he has not Goods in his hands, which are ſuf- fy 
ficient to pay this Legacy,) doth refuſe to pay the ſame: 4 


This Legatary may call che Executor to exhibit an Inven- F| 
tory, and give an Account ; that ſo by inſpeCting the ſame, NF 
the Legatary may be ſatisfied of the ſufficiency, or inſut- = 


ficiency of the Goods of the Teſtator, to pay this Legacy. F .. 
The Legatary alſo may compel this Executor, to prove . 
and juſtifie this Account by Witneſſes. And obſerve, that T7 
in this caſe, the Party deſiring an Account, is not tob! FI . | 
condemned in Ranges, if (che Areount baing exten - 
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and infpe&ted) he doth renounce the Sute, or doth not 


contend farther, nor doth compel the Party Accounting, to © 


rove and juſtihe hisAccount by Witnelles. But if this Party 
who defireth an Account, doth compel the Party Account- 


ing to juſtifie his Account by Witneſles,(and Publication be- 
ing made of thoſe Witneſſes produced upon the Account) 


the ſaid Party doth give Objections againſt this Account, 
andtaileth in.the PF em, he 1s to be condemned in 


Charges, MT ccounting, o fNELEA- 
ary; to whom the reſidue of the Goods is lefr, or any 
1:rt of the reſidue, (that ſo it may appear to him, which 
nd what Portion of the Goods is due to him) hath parti- 
cular Intereſt, to call the Executor to give an Account. 
The like Intereſt alſo, hath he to whom the Deceaſed was 
Indebted, that he may know, whether or no the Deceaſed 
had Goods tufficient to pay this Debt : And if the Defen- 
dant in this caſe, doth deny the Plaintiff's Intereſt, and 
doth alledge, that he is not bound to fatisfie the Contents 
of the ſaid Citation, until this his Intereſt doth appear as 


above, then the Plaintiff ought to alledge and prove this 
als Intereſt, before the Defendant can be compelled, to 
itisk2 the Contents of the ſaid Mandate. 

5- [If the Party who is called to give an Account, or an 
laventory, doth deny the Intereſt of a Creditor, it muſt 
b: Alledged and Propounded on this manner following. 
(Scil.) N. the Plaintiff or his Proftor, muſt Alledge (ad 


omnem juris effettum) that the Deceaſed Cat the time of | 


MTDeath, and whilſt he Lived) was Indebred to the a- 
C 


as Nin ſuch a Sum: If this Allegation is denyed by 
the Defendant, then it is to be Propounded joyntly and 
fererally, and Right and Juſtice, and the Admirtence of 
tals Allegation, is inſtantly to be requeſted ; which Alle- 
22t1on being admitted, in ſapply of the Proof, of the Con- 
tents of the ſaid Allegation, the Bond or Leiters Oli za». 
ry taken for the ſaid Debt, 2re to be Exhibited (adding 
theſe Words) that the Matters contained in the ſame, are 
nc, and were had and done, as is containcd in the fame. 
Then this Allegation is ta be admitted, and (if when theſe 
Letters are thus Exhibited) the Defendant doch deny, 
«12t they are true, the Witneſſes arc to be produced, to 
< 8. Prove 
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prove the Scaling and Delivery of this Bond 3 or if the 
Debts alleged are dus by Merchants B9OKS, or other 
Tradeſmens Books, Taen the Book where that Debt al- 
ledyed, is ct down, ought to bz Exhibitel, and the Party 
Exhibliins the ſme, ought to ailedge and prove, that this 
is the ſame Þ 50k, in win The Mcrchnr, (or he whoſe 
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Book 1t w +5,) was WONt TO v write down the Name of Perſons 
who were Tag 'E Died to him: And this Proof is ſufficient £0 
prove the Intereſt aliedged. Bur admit this Intereſt of the 
Plaintiff, canant be pro red, neither by Letters Obligatory, 
nor by 2 Mer croants Book, yer the Plaintiff may be admit- 
ted, ro prove his Dcbrt by Witnelles. And it 1s to be no- 
ted  Tnat it this cale of proveg the latereſt of the Plain- 
Lil (in or Ter to ask an Inventor y, and an Account) jt is 
Dot requitite there ſhould be ſuch exa& and full Proof, as 
in other Cauſes, wherein it is principally ſued, | in order to 
obtain the whoie Cauſe inſtituted, (to wit} Titnes or 2 
Legacy. for in theſe caſes of proving the Intereſt of the 
Plaintifi, it is not ſued principally for the Debt Alledged, 
but the Premitcs are Alledged incidently, only to prove, 
that the Plaintiff hath Intereſt, to call to an 4ccount. 
I MGIINEC It is Jittle inconvenience (nay It 1s rather 21 
avantagc) to tir I.XCCutOrs, T0 make an Inventory and 
pive an account, as 15 ſpoken afcerwards. But without 
ail at! Pute, thoſe PeriOns to whom the Deceaſed was [n- 
debtcd, may he very much relieved in this caſe, b:=cauſe 
by inſpcAing the Account, and the Proofs upon the fame 
it may appcar evide ntlys whether the Executor or Admi- 
nittrator have fnily Adminiſtred the Goods or not, whicl 
if they have fully Ar \miniſtied, It is to no purpoſe to com- 
ence Sute for theſe 2. his. So alſo Legataries do often 
forbear to Sae for tlic Legacies, when they find by the 
Account, that the Executors have fully Adminiſtred thc 
Goods, in payment « ft the Debts of the Deceaſed. 

6. To the aforeſ.id Perſons, who are ſaid to come in 
for their Intereſt, (to call E xecutors, ©c. to account) 
may be a1ded others. (Scil. ) If any Lepacy is , 0 
Mizor, te ns r, 07 next of kindare 


Thing To appointed by he ang, 


01 foe faid Minor, may comp.1 the 
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Executor to Exhibit an Inventory, and give an account. 
indred to the Deceaſed, (at leaſt if 
they be poor) may call the Adminiſtrator (of any one, 
who dyes inteſtate) to Exhibit an Inventory, and givean 
zccount: That fo ſoon as it appears to the Judge, what 
remains of the Goods, (the Debts being paid) there may 
be a diſtribution made, of ſome part of the ſame, amon 
Tie next, of Kin to the Deceaſed, at the plealure of the 
adpe. Alfo if the Deceaſed in his laſt Will, hath not be- __ 
queithed the reſidue of his Goods to any body, nor hath 
any way dilpoſed of the ſame, (although the Deceaſed 
has appointed Executors of that Will, and hath given the 
Executors, by reaſon of their care about the ſame, Tome 
wAriicalar Legacy.) For in this cale, theſe Executors arc 
ſaor5"be nnd5Executors, or Superviſors as it were 3 and F Cnmduditus 
the Judge may (as well of his own mere office, as at the © ** 5% 


uol exzcuror 
inſtance of the poor Relations) call this Executor (O BIVE jencrur de js 
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an account, and compel him to make a Diſtribution of »- redlere r4- 

tne reſidue, to pious uſes, or amongſt the next of Kindred uy OY 
Or dimar! 

tothe Deceaſed. And this has beea anciently practiſed. «7 ; po m 

(ir1tr Sminbs 


7- In every Citation | for an Account, or to Exhibit an p.-.5. S:0. 20. 
Inventory, the Executor or Adminiſtrator, is wont to be”: 5: —_ | 
called to appear perſonally, to give and Exhibit an Ac- ag” 
count, Yea though he be called at the inſtance of a Party ; /;+ 41-1517, 
therefore he is obliged to appear perſonally ; at leaſt it urou97 juclcis 


nth been ſo practiſed and obſerved, in the Prerogative * ol; pig 


Court, time out of mind: Yet a Pro tor may appear for aw Comp mpre- 
the Part Cited, to Alledge the Cauſes of the abſence "as 1mm gue ft 
tne laid Party, and the Cauſes why he is not obliged to 71 /nriz 
fem Aunt 2s above, at the third number ; and he 7/0749 


rt; Ws 


m7 edge his Infirmity, his Age, or the 1 like cauſes, ; | 
ant emTThereforc he 15 not obliged to appear perionall y. ies raſh Fr 
Bur 3S was ſaid before, if theſe Cauſes are nor e Niedge dc el :tr dÞ 


and Proved, the Partics c:iled are oblized to appear in © ' - LOAN 
Perſon. The reaſon is » bec aſe that in thei: Caults, or - [aeks #08 
caſes of giving Acconnts, the Oath of the Party Accountiis 1 53.4, 2 reſt... 
$required upon che truth of the ime, few {IMs Sets 
S | /1qu. "71 
Now althonsh the Execntors and AJnmmillrators of ;;2; oo 
T 2 ti 
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the Deceaſed, have laid out all the perſonal Eſtate, which 

the Deceaſed Jeft, (at the time of his Death) in paying 

the Debts, the Funerals, and other neceſlary Charges, 

as there remain no Gaods in their hands, Unadminiſtred: 

Yet the next of Kindred to the Deceaſed, as alſo the Le-: 
gataries, and all other Perſons, to whom the Deceaſed Ten a 
was Indebted, may ſeverally, or in ſeveral Cauſes, com- ſkohe 
pel theſe Executors and Adminiſtrators to give an account, 

by means whereof they may put them to infinite Charge. 
Therefore theſe Executors or Adminiſtrators, ſo ſoon as 

they are calted by any of the aforeſaid Perſons, to give an 
account, (to avoid theſe Charges and Vexations ) they 

may call one or other, of the nigheſt of Kindred to the 
Deceefed in Thee an al others whoſoever in general, 
(who Ws 7 pretend to have any Right CIR 

the Goods of the Deceaſed,) to appear in Tuch a _y an 


place, (if they think themſelves any way concerned) td 
Fett true and perfe@ Inventory., of the Goods | of the fit 
Deceated Exhibited, and account made upon his Toll Ad- 
miniſtration of the ſaid Goods; and allo to fee Witnelles, 
Produced, Admitted and Sworn in due form of Law, (up- 
on the ſame) and their Sayings and Depoſitions publiſhed; 
and to proceed further in the ſame concern, (according 
as the Law, and the Nature of the Cauſe requires) evel 
until the Definitive Sentence be Pronounced incluſively, 
with an Intimation, as above. And it muſt be proceeded 
in this caſe, in the preſence of the Parties appearing, if 
any do appear, and in penalty of the Contempt, of 
thoſe who appear not; and all things are fo be done, in 
like manner a5 1s ſpoke of the manner of beginning, proſe- 
cuting, and ending Sute. And obſerve, that this method 
of proceeding, is very neceſſury and nſeful, to the Execu- 
tors and Adminiſtrators, not only (as is ſaid before) to 
prevent diverſ: and manifold Aﬀtions, which might be 
commenced againſt them for Accounts, &c. but alſo lelt 
theſe Executors and Adminiſtrators, ſhould be called to 
render and juſtifie an Account, when their Witneſles 
(who ſhould prove and depoſe the payment of the Debts)” 
are dead : Which Mr. Clarke ſays, he has often ſeen pra- 
Ctiſed, Lixewiſe if this Execntor or Adminiſtratof, do 
ION ter | prove <= 
'% 
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Goods of the Deceaſed, and that there remain no Goods 
1 their hands, which are Unadminiſtred, their Executors 


an account of the Goods of the firſt Deceaſed, For it 1s 
obe noted, that theſe ſecond Executors or Adminiſtrators, 


trfriE Deceaſed, if his Excecutors or Adminiltrators have 


din this caſe, theſe ſecond Executors or Adminſtra- 
ors, are not allowed to Swear as to the payment of thoſe 
eler Sums, as was ſpoke in the firſt number. For an Oath 
upon thoſe leſſer Sums, is not to be Adminiftred to any, 
bitTo the Party, who disburſed them : And therefore the 
fATOIth, is not to be granted to the ſecond Executors or 
Aiminiſtrators, but only to the firſt. - Alſo the Proofs 
made, upon an Account, (given at the Inſtance of ſome 
one Party, who hath Intereſt) make no full Proof againſt 
another, or a third Perſon who hath Intereſt, at leaſt if 
vp- Fit were not called as above in ſpecial, or in general, Be- 


ed; Fuſe things done amongſt ſuch Perſons, hurt not thoſe who 
ling ere abſent. And altho'it is ſaid above, that the Execu- + 7id- notars 


ven FfrscrAdminiſtrators may call all and fingular, &c. as well 7 g:- 44. n. 
ely, Bn ſpecial as in general, to ſee an Account given, &'c. And 

ded Fthat theſe Executors and Adminiſtrators, arc free from 

i lurtiier giving Account, at the inſtance of any other Per- 

_of ſons; yet this holds not where there are Minors who have 


In Plntereſt; becauſe they (when they come to Tull Age,) 
ſe- FT permitted to call theſe Executors or Adminiſtrators, 
1od Ito give an Account, notwithſtanding the Premiſes; be- 
cu- Fuſe theſe things thus done, do not any way prejudice 
to [Mie Minor, 

be | 9. If the Party accounting doth deſire [ets t be al- 
eſt Wowed him in his Account, it is requiſite that he pi ove two 


co Miinzs : Firſt the trut)1 of the Debt. Thar tis, that the De- 

les Ftiſed in his Life time, and at the time of his Death, was 

15)” Pbred to moſs Perfons mentioneTin his Acconnc. Se- 

ra- Fondly, That the 11d Party acconnting hath fully :nd 

do Fitthfully paid this Debt, Likewis, if in the uid Account, 
ire... 2oomd.xokd 


' 
$414 fr 


prove their Account, and do obtain the Sentence of the 
ladge, tat they tive wholly, and fully Adminiſtred the 
2nd Adminiſtrators when they dye, are freed from giving 


y be compelled to make an account, in the Goods of 


no already made an Account, nor Jultihed the ſame. - 
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there is required an allowance of any Charges of Sute, e 
pended 1 in any Secular Court, for the recovery of the D+ 
cealc's Debts, or in Actions commenced againſt the Part 
Accountins, for any Debts, luppored to o bz owing by tht 
):ccaſed : Or for any Charges expended in an Eccleſiaſti 
cal Court, in proving the Will i in Common form, or in $ 
temn form of Law, by Witneſles, or in Attons for Leg; 
cies, When there are not Goods ſufficient in the Executor 
n2nds, to pay the ſime : Or in a Cauſe of Temerary Admi 
niſeration,; gatnſt fuchas do Temerarily Adminiſter th2 De 
cealea's Go ods, and hinder the Executor, fo as ke cannot 
/dminiſter the fame. The Party Accounting in theſe caſes 
ouvgtt to all:dye and prove ſuch Actions to be commence! 
and then {pecife particularly, and prove by Witneſles, 0 
by his own Oath, (if the Sums requeſted to be allowed 
are lcller Sums, not exceeding forty Shillings) what Chr 
gcs he hath expended therein. And although It may bf 
here Obj ted, that the Executor Inſtituted a juſt Canter 
in the Secular or the Eccleſiaſtical Courts, that (ſeeing hiv 
gt the victory in thoſe Sutes, and alfo his Charges of Sute)kt. 
be ought NI to have thoſe Charges placed in his Acconnt WT 
allowed lim, To Unis iT may be replyed, that oftentim%M6cje. 
in tc ie Ca A *1l3 © Parti CS 111 SUtE, all Zhovs zh they do abtyn _ 


7 "ce half) | their ic Charges and DbarTiacies allowed the!!! 
FT. terefo! = x theſe caſes, an honeſt anJ juit Accountant, fl,. 
01212 to ſpecifie the whole Ch _ of Sute in his Account, ſt. | 
ts, then 12 ought to contels what Sum was allowed hin,p;.: 
in the rid Aftions ; and then defire an allowance, for the|;z. 
oy the Corrges. Bat it 15 to be noted, that in cer-M-;0. 
£41 C 'cS above ſpecited, /to wit) if the Exccutor falls; 
be Cx ito Prove a Wi:l by Wit ne{ſes, or to give an AGV;r. 
count, ens tae Plaintif; h; baſe: fs ,.(W itneſles being Pro Bthe. 
duced un tne Will, and the Account b:ing Exhibired)F;, ., 
doth renounce the of ate, or doth not further CON" Yer: 


TEE — obtain full Charges : Therc-Y;1, 


] 
re{1dus 


I _©sﬀJ 


; nT7ow mentioncd, theſe Charge 6 are 0 exp 
be allowed :otho Acconnatant. And a although it is ſaid B&B, 
fore, th:t the Party Accounting, ought to prove, not oli- ly... 
Ly tins Dev, | ut 2it9 the Payment of the ſame; yet man? E*ye 
0! 


hb Dori Aocr : 
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f our late Advocates are of Opinion. that to prove the 
ruth of the Debt, it is ſufficient to exhibit the Letters 

192201 y, and the depolition of one Witneſs, upon the Seal- 
177d Delivery of | theTime : AnTdall to prove the pay- 
ent of the ſame, the Depoſition or Oath of one credible 
Viineſs is ſufficient, (viz-) that ſuch a Debt, as is men- 
joned in the Inventory 1s true, and that the ſaid Witneſſes 
eceived the ſame, and then the Suppletory Oath of the 
| arty in ſupply of the Proof. Butras to the payment of 
2 De Fades mentioned in the Account, the Accountant ought 
-4N0W- prove, that ſuch Legacies as he requeſts, may be al- 
ales Wo wed, were left in the Deccaſed's Will: And the Pay ment 
ences hereof, he may prove by two Witnelles, or one at the lealt 


es, 0 Sal.) the Legatary himſelf, and the Suppletory Oath of 


he principal Party. But to prove that there were ſych 
eaacies lefr, if the Acconntant do exhibit the Probate of 


he Will, Sealed with the Seal of the Judge, who proved 
fe ame 3 And if the ProQor of the Plaintiff, or the Plain- 
> "Fit himſelf, do confeſs that that WH wo proved, or that 
Site) he Seal was put to that Probate by the Judge, who 15 na-" 
Count neTtherein, this is accounted and admitted as full and ſuf- 
UMBEient Proof, and the Accountant in this calc, 1s not oblt- 
boielh pet to prove (the Legacies left) by Witneiles. 
+ I 2, In the Account, the Exccntor or Adminiitrator, 
_—_ hoe iirſt to charge themſelves with the true value of the 
OY Goods of the Deceaſed, ſpecificd in the Inventory (for in 
uh N' Inventories, the Executors are wont to inſert, all the 
nut Rights, Credits, Goods and Cattle of the Deceaſed) then 
Au: they ought to: all edze and Gere OI ances and Dedu- 
| ors to be made on this manger, ) Firſt, the Debts 
ſi Witch the Deccaſed owed, arc to bc fr; and it they 
LAG Yrs pP3id, this Accountant ought fo to alledge. But if _- 
| te. De bts are not p:ijd, then he ought oily to inſert ſac! 
—"Fs ire paid, and then the Funerz! Charges, and all othcr 
= 94 ry Charges whatiocvei ; and alſo tnofeCharges w Nc 
- th Accountant hath neceſſ11ity expended, ang 1S lixe TG 
bas fxpend about proving, te Deceafed 5 Will, enttier 1m com- 
* $on or ſolemn form of Law, 6: about ſuch Aftions as 
ny oe commenced, | cicher by or againſt the Exe- 
ſtor, by reaſon of his Executorſhip, (to wit) for the 
[ 2» 
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recovery of Debts or Goods of the Deceaſed. And ; 
the end of this Account, muſt be ſet down the total Sul 
of the Disburſements, or things to be allowed. Thatf 
it may appear (thoſe things being allowed and deduQ:( 
which ought by Law to be allowed and deducted) whic 
and what Sum remains in the Accountants hands una 
miniſtred. 

t. If there doth not remain Goods ſufficient (in tl 
Executorts hands) to pay the Legacies mentioned in t 
Libel; then the Executor and Adminiſtrator (before th 
Cauſe is concluded) muſt alledge as follows. * N. (to mi 
the Accountant or his Proor) to all effets in the Lanf 
Jorn ameape that before this Cauſe was begun, his Clier 
Tadfotty adminiſtred, all and ſingular the Goods of th 
Deceaſed, and that at preſent there remains not, neither 
did (at the time of inſtituting this Cauſe) remain an 
"Goods of the Deceaſed, in the hands of his Client, whid 
were Tvfhicient to pay the Legacy libeiled, and ſue d for 
This Allegation is to he propounded jointly and ſeverall 
and Right and Juſtice is to be deſired : Which being ad iT 
mitted, a Term Probatory is to be given. And ſain} = 
this Allegation is ſo incertain and general, ſo as the Et -: 
aminer cannot examin Witneſſes upon the ſame, at leall 
ſo as to make a concluſive Proof of the intention of til-—- 
Party propornding ; therefore the Party proponnding thi Fro: 
Allegation, oughit to {pecitic and declare the ſaid general -> 
Allegation, (within the term given for the Proof of it) 01 
this manner. * V. in order to ſpecifie the Allegation of ful T 
Adminiſtration; ready given in by him, and with anin 
tention to declzre the Tame, doth Toexhibi + true, full aol © 


zerfoct ACCount v on his aid 7 Adminiſtration, i in the Gooch 
or the Deceaſed, and (ad omnem juris effetum,) doth al 
ledge, that ail and j,ngular Tie Matters and things col 
£alned In this Account, | are true, &c. in manner and fornf 
as 15 Tpecthedin the ſaid Account : And this Allegation I 
alſo to he propoundcd joyntly and ſeverally, and is to It 
armed as avove. Whict being ſo admitted, the Part] 
Te in, may eaſily, and without much Charges (4: 
lc TY 579 the Examination of the Witneſſes) produce his 


\\irn!12s, net ypon the whole Account, but vpon that 
2» Cs, 
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rticalar Sum or Debt, which the Witneſles can de- 
Fole to. 
12. At the tenth number, it was faid, that the Execyu- 
Tr or Adminiſtrator, ought in his Account to charge 
imſelf with the true value of the Goods of the Deceaſed, 
entioned in the Inventory already by him exhibited be- 
re the Judge (who proved the Will wherein the Legacy 
ed for, is given.) Yet in a Court of Controverſie, the 
Yefendant (to diſcharge himſelf, that is, to prove that he 
th fully adminiſtred the Goods of the Deceaſed) though 
:may have exhibited an Account, drawn .in manner and 
Im above ſpecified, yet 1s he bound to juſtifie or prove, 
nat he hath charged himſelf with, in the ſaid Account, 
Wiz.) That ſuch Goods, and no more came to his hands, 
herefore Hemay exhibit 7 true Copy of the Inventory or” 
te Deceaſed's Goods, (already exhibited by him, before 
We judge, at the time of proving the Will) alledging as 
lows. * NV. in ſupply of the Proof, by him given in this 
Cauſe, hathexhibited a true Copy ol the Inventory of the” 
Deceaſed's Goods, and hath alledg27 That this Copy was 
anTisTubſcrihed, ith the roper Hind writing of O. the 
Front Rotors, 


CYUTEr OF TNE laic 


an — an honeſt a an 


of the At teREFIſtry, of the 1aid [udge, 
g thi indas fach, 1s commonly accounted, reputed ed and taken : 

ner Andthar this Copy is faithfully extracted out of theafnre- 
Q) 01 GI0ReF iſtry,and dorh agree with the original Tnventory, 


iS 1ame : Alegation 1 15 to be propounded, joyntly and 
verally, and is to be admitted as above. _ And ſeeing the 
Fiottor of the Adverſe Party, is better inftrufted, what 
ad how to anſwer than his Client ; Therefore the Prodor 
lledging and Exhibiting, onght to Swear, that he hath 
thfally propounded this Allegation, and may dehire, 
oh ut an anſwer may be given in Writing, (by the Pro: Yor 
If the Adverſe Party) to tkis Allegation and Inventory, 
(al pon the Oath of the ſiid Proftor ; which Oath, the faid 
- his <tor ought to take, as is requeſted, If the Profor of 
"het & Adverſe Party, doth coafels or believe, that _— Ex- 
IL1TS 


awtu Notary Publick, and that he 


: 
remaining in the ſaid Regiſtry ; which Tald original Inven- | 
yt ITY was exhibited in due time, before the mh Judge. 
nd thi 


ES >* [1 BOIL, 


by 
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hibirs were ſubſcribed by the Regiſter, and that the id 
Regiſter is an honeſt and lawful Notary publick, although 


perhaps he denies or doth not believe the other things con 
tained in the ſaid Allegation yet the intention of the Par 
ty propounding the aforeſaid Allegatio, is ſufficient 
founded. For theother Contents are preſumed to bs tru 


in reſpect of the Credit, which ought to be given to the ſaid 


Regiſter. But if the ſaid Proctor being ſwo: n to make; 
faithful anſwer, doth deny tha: Allegaion and Inventor] 


aforeſaid, or doth upon his Oath, anſwer, Thr he doth 
not believe the ſaid Copy exhibited, to be ſubſcribed by 
the Regiſter alledged, then this Subſcription, and Luc ucuth 
of this Allegation muſt be proved, either by {arching the 


Records of the ſaid Regiltry, or by \Virn iIes who were 
preient at the time of ſubſcribing the ſaid G;;y of the Ine 
ventory, and the Act upon the Exhibition of the ſame, and 


the collation or comparing of the ſame, (made by the 


Regilter,) with the Originals remaining in the Regiltry, 
For It is to be noted, that if_the Accomptant doth not 
Prove by the Exhibition of the Inventory aforeſaid, whit 
"and which Goods of the Deceaſed, came to his hands (by 
reaſon of the Execution of the aforeſaid Will,) he ought 


—— ——— 


to prove by Witneſſes, "which, whar, and how many 


Goods of the Deceaſed came to his hands; which thing1is 


very hard todo, Andin as much as he entred on the De- 
ceaſed's Eſtate, immediately upon proving the Will, or 
adminiſtring the Goods, it is preſumed that there came 
Goods of the Deceaſed, (to the hands cf the Executor 
which were ſufficient z or at leaſt, it is preſumed that he 
may make appear, what Goods came to his hands : Which 
preſumption is taken away, ifan Inventory were exhibited 
as above. And if it appcar by inſpeXinp the Inventory, 
rFhat the Goods are not. ſufficient, to pay all the Legacies 
(thoſe things being allowed and deducted, which are bf 
Law to be allowed and dedudtcd,) it lies upon the Plain- 
tiff, to prove that more or other Goods came to the hand 
of the Executor, 
13. Although the Accomptant is freed from proving 
quantity and valueot the Goods of tne Deceaſed, by ts 


— ——— 


totrExnibition of the lnventory, 12 manner aforeſaid; ſ 
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1e (aide Adverſary in a Cauſe of Legacy, or in any other Cauſe 
#here the benefit of Plene adminiſtravit is alledged,) may 
ject againſt this Inventory and Acconnt, ( viz.) That 
zreare ſeveral Goods, omitted out of the Inventory; 


WT that there are ſome other Goods, which are not ap> 
rized and valued according to their real Value and Price. 


W! cc ObjeMons, the Goods omitted are to be ſpe- 
hed, and the true value, not only of thoſe Goods which 
We omitted, bur alſo of any other Goods which are not 
> dothſÞrized according to their worth. 

2d by 144 Though Goods are not apprized, nor Inventories 
vcuchWice of thoſe Appriſements, according to the Eccleſiaſti- 
il Laws, nor according to the form of the Statute of this 
ngdom ; yet it hath been obſerved by the ſtyle of theſe 
urts (time out of mind) that if the Goods of the De- 
aſked were apprized by ſome honeſt Perſons, (who are 
eighbours of the Deceaſed) and are put into an Inven- 
"ry, and afterward the ſaid Inventory is cxnibited in due 


were 
11e In» 


h notÞme, (Ton THEO of the principal Party, In due time 
whittore the Judge who proves the Will, or grants the Ad- 


s (by iſtration) that then it makes full Proof, in all Cauſes, 
oughtFnd Courts, and the Party Exhibiting the ſame, is freed 
manyſſom proving the truth of the ſid avemory; (19 Wit, that 
ng irDeccaſed had more Goods) and it lycs upon the Le- 
: De-Witary, or any other Perſon, who pretends a right tothe 
I, orfÞ-eceaſed's Goods, to prove what Goods are omitted, 

camel 15. Upon what grounds or conhderation Mr. C larke in- 
utor) Fits this here, 1 well know not; however, Icit I ſhould 
ter Mr. Clark's Intention, in placing it any where clfe, 
tall inſert. it, as it offers itſelf, here amongſt theſe Ac- 
ones, If en Executor is called, (cither of the Office of 
© juilge, or at the Inſtance of a Periy) to prove any 
Vill, which is al; 'eady proved before a Jud! ce, (tn remote 
e by arts) in common forin of Law ; or is called to accept 
W'Iituſe the Execution of the Will, and this Exccntor doth 
tfer to prove this Will in common form of Law. Orif 
vf one who is next of Kindred tothe Deceaſed, or if the 
Relict of the Decea i; d, C o whom tie A'iminiftration of 
le Deceaſed's Goods m 1,7 Mt 2 Phertaln if tHe yed tateltatc) 
ie Called to accept or rciuicthe Adminiitration of the 
Goods 


_— 
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Goods of the Deceaſed, or to ſhew cauſe why Adminiſtr;ſ © * 
tion of the Goods of the ſaid Deceaſed, may not be grant. Js nc 
ed to ſuch an one ('Scil. to ſome of a more remote df} U19 
gree, or to ſome Creditor.) Or if ſome Will is provel{f \\ 
before a Judge in remote Parts, in ſuch Caſe, where thelſ| t9 ®: 
Deceaſed (as the Plaintiff pretends) had Goods ſufficient 44"! 
(out of the Dioceſs where he dyed) at the time of hi 
Death, to found the Juriſdiction of the Perogative Court 
of Canterbury, and the Executor 1s called to ſhew Cauſe, 
why the Probation of this Will, (being made before one 
who was no proper Judge,) may not be revoked and de- 
clarcd as null, and invalid. Likewiſe if an Adminiſtration 
of the Goods of any one Inteſtate, is granted before anln- 
competent Judge in remote parts, (whereas the ſame 
ought to have been granted by the Judge of the Prerogz- 
tive Court, as the Plaintiff pretends at leaſt.) And this Ad Def 
minifſtrator is called to ſhew Cauſe why the ſaid Admini{f *t0! 
{tration may not be revoked and retracted, as being grant- Gtis 
ed by an Incompetent Judge: Or if he who obtains Let "ce 
ters of Adminiſtration (from the Judgeof the Prerogativeſſ *Þ" 
Court) of any one Deceaſed, doth call another Perſonl '' 
(who hath alſo obtained Adminiſtration of the ſaid De- of t| 
ceaſed's Goods to be granted him by an inferior Judge) **" 
to anſwer certain Articles, touching a Temerary Adminieſſ &i 
{tration of the Goods of the Deceaſed, and in the like Ca 
ſes, whereof the Judge of the Prerogative Court takes cog 
nizance: In all theſe caſes, if the Deceaſed (notwithſtand- ide 
ing what the Plaintiff may pretend) hath nor ſufficient !! * 
Goods to found the Juriſdiftion of the Prerogative Court > 
a ProQtor may appear for the Party Cited, under_Protef] ie 
ſtation of not conſenting to the Judge of the Prerogativeſſ =! 
Court, as a competent Tadpe in this Cauſe, on his path ar: 
and may alledge as follows, (viz.) That N, the Party "Wb 
ted, is not bound to appear, nor to ſatisfie the Mandateyſ '* 
Þrovght in againl[t him, in as_much as the cognizance off *2 * 
this Cauſe, Jah not_appertain to this Court, ſeeing the -*! 
DecesT=d Tycd in fach a Pariſh of the Dioceſe of X. and] the 
hit he had not in his Life time, nor at his Death, Goods bee 
ſufficient (or none at all) ont of that Dioceſs, to found 
the Juriſdiction of this Court; and then the Plaintiff ought! 
[0 
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ſtr; to allege, and prove, as in the following number. For it 
rant. 3s not preſumed, that tha Deceaſed had Goods out of that 
e de. ff Diocels where ic ayd, and by the Common Law, every 
ovedf Will onght to be proved, and every Adminiſtration ovght 
: thel be gra nted before the Or dinary of the place 3 the Defen- 
cient kntrherefore | in this cafe, hath the preſumption of the Law 
f his bo his ſide : In this caſe therefore, it lies on the part of the 
court Plaintiff to prove the [urifdiction of the Prerogattve Court. 

auſe,] 4nd odicrve, that although ir is ſaid, the Deteadant m lay 
, onelfl alled ze that the Deceaſcd had nat, at the time of his Death, 

| de. Goods ſufficient out of the Di: cel, to found the Jn Ig 
2tionff diction of the Prerogative Court, ©c. Yet it may n2t be 
nn} doubted, but that the Party who propounds tits A Icpation., 
Camel 01911t to prove the ſame. Mr. Clarke belicves it nor {1 fe, 
rope- (to avoid the Queſtions 1 in Law about this Ma itrer) that the 
«a0. Defendant appearing in any of the atoreſaid cafes, under 
mini thoſe Proteſtations, do only ſay, that he 15 not bound to 
rant ftishe the Contents of the ſ1id Mandate, fo introduced, 


Let unleſs the Juriſdittion of this Cont and ct its Jutge, do 
ative 


appear. 
rſon ſl 16. And if in any of the aforeſaid] caſes, the Juriſdiction 
| Def of the Prerogative Court 15 cenyed, al ad declined, then the 
10pe) Proctor of the Plaintiff ought to alledye_and prove, that. 
mini tie ceaſed dicd, in fuch a 1 Dinccic, or peculiar Jurifdict- 
e Cal ON, = that at the time of his Da:v, he had ſuch and _ 
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; Cog-ſl 17) 0905S 7 ont of Lnat LINEEIE, SM noiunt UN7 19 
nd. 10h 2 tum, IN ane 2tuatD ths 
cient 17 1c 1 a Diocol ( 1%. I another Dioceſe, at "hy Hdlictt- 
court 005 Ut of that Dioceſe where the Decealed Uie!, and It 
Tote 206 ng 3 denies this, anc a Piztntift proves 1t, tae 
rative DEJcndant 15 1 ct only to be condemned in Charges which 
party #75 17 de, and tobe mide abont t{2e proving the | 11 1dictt» 
ry Ci 20, but allo (in prewcnce of his ProQor,) the Adverſe 
"he EN DIE 98 rg = = ' : 2 
1aate Party nay qc! 3 " 1 Li % In > $ b = K » X card 4 
ce off 19 the Contents onh 160 at91eidle halts DIAPHIC INCO 
1g theſſ <Ourt, that the Defend1ntovohg to fortslie rt, votch Os 
and thcrw; © ought to have ren Cone, if The QHbieerion 334 nat 
Sod] Deen proved agzinit 1:0 jurifdiQion of Ttiie Cont: Yet 


found it 15 to be no ited, that it is expediert ior the | ; QCTOTS 


ought (71.0 denies the Juris liction of, the Prerogartve Conre) 
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that he prepot ud 1t bona frae, for otherwiſe, the Prodtor 
{o declining © (© Juriſciction of rhe Pr-ropative Court, is 
Guilty of ycijmy : Sceing that when i.e is admitted Pro- 
ftor 1 ate Arc CS 11C gwears tr2t he will never do, nor 
Procure any thing to os done. »gainit the Priviledges, and 
i riſhf ton of C m1t's Chr ch in Co torbury. 

17. it any who Is aged or i3%1rin, or any other privi- 
jecced Pet ſon is called to api” perfonally to give an AC 
count ; his Lzwiul Proctor upon that Day (apainfe which 
he 15 cited to appear to give an 2cconnt) in order to ex- 
cuſe kim from any Contempt, may alledge ſome of the a- 
torc{aid Cauſes, why he 1s not bound to appear ro give an 
2CCOunt perſonally : And 1t his Adverſary doth not deny 
theſe Allzdg ents, a Commillion is to be granted _to re- 
Tote P3rts,. tn order To Swear the Xecomprant, ne not only 
pon The 1 whole account, hut alſo upon every one of the 

lefterTmns, under Forty Shillingz,and a certain day and place, 
1S to BY Tppointed for the diſpatch of this Commiſſion, and 
all things are to be diſpatched and done, in the preſence of 
the Adverfary or his Proftor, or in Penalty of their Con- 
tempt as in other Commiſſions of this nature, But if the 
Adverſe Party doth deny thoſe things alledged by the De- 
tendant,in order tcexcuſe him from a perſonal appearance, 
then they are to be alledged and proved ; and being pro- 
ved, the Party deny ing theſe Alledzments, is to be cor idem- 
ned 1 in Charges, and a Commiſſion i is to be granted, to 
the aforeſaid effects. And if on the contrary, the Party al: 
ledging, the ſame, doth mike default in the poof thereof, 
then theDefendanot is not only ro be condemned inCharees, 
bur. 15 al'o to be BIOM pgs, for not ſatisfying the 
Contents of the Man , brea2zhr into Court, Therefore 
I& the Prot Hor of tac - Platr Lil, LES Cre i 1 this caſe, that 


to Certificate of the aforefaid Mandate, brought in as De- 
fofe, Bc cont}iived ni Si Le next Tn day ; after the day 
TRA D,4 


Mere? for tve proof of thoſe Alledzments made by rhe 

cxenC ant fir 'f the Certificate is diſcontinued, and the 
Defendent gives not an account, he 2 Cannot, be Excoma 10- 
nicate. Obhferve allo that in 27 in the Att of Court, at the tin time 
of cr2rting the {iid C 2mmill n, the Proctor of the Ad- 
Verjary 15 536 ve admotilhed to be preſent, at the time of 
diſpatching 
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liſpatching the Commiſſion, if he thinks himſelf interefled, 
and that if neither he nor his Client are ſo preſent,all things 
Laſtly, 
dbſerve, that the proceeding upon this Commillton, being 
tranſmirted, and the Party being Sworn as to the Truth of 
the Account, as well in general, as in ſpecial, upon the 
particular leſſer ſums ; if it do appear to the Judge who 
grants this Commiſſion, that all things were done in due 
order, and that the aforeſaid leſſer ſums were not fraudu- 
:ntly, or deceitfully divided ; then at the Petition of the 
proctor of the ſaid Accomptant, all theſe leſſer ſurns are 
to be allowed, though this is not practiſed in theſe days, 
(that is, the Commiſſion being tran!mitted, the Petition 
for an allowance of thoſe leſſer ſums) for the Commilſli- 
oners have not power to allow the Party thcte lefler ſams, 
but only to Adminiſter -the Accomptant his Oath, upon 
the fime : Bur it is coavertent to corſvlrt the Advocates, 
whether or no it be convenient fo to prattile : (Scil,) the 
proceeding upon the Oath of the Accomprant being rrauſ- 
mitted back to the Judge, whether or no che Proctor ought 
to delire the leſſer ſums to be allowed, or whether or no 
they are not allowed, by taking the aforelaid Oath, with 
out the Judge his Decree. 
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J* The 1 £ Peti:10n of ic E x2cit tor, that i '2e Leg atary may a 

Bord to bear him harmleſs, upon ihe receipt of 
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:1<cines the Son, or next of Kindred to the Deceaſed, 
| J now Ing that the Deceaſed hath given many Legacies 
Will, 1 ro avoid the payment of them, by ſuppreſſing 
8, procures an Adminiſtration ot thz Dcceaſed's 
25 though he died Inteſtate 5 by vertne whereof, 
Acmniſters the Deceaſed's Goods: But the Legatary in 
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par may ſue the Adminifrator | in SOLE ol L.CZACY 
eo» _ 


har 


FT ATammratorhisF EXecntor if it be fo ; if not; Th 
= en onoe on 
15CIHTICTS to be omitted : For iis ſunicient to prover hat 
'TTCator gave ſich a1 e22Cy 3 and that the Defendant 
injt «N27 Alminiſtration of the Deceaſed's Goods, ovanted £9 
Wil fin ; by vertne wicreof, he inveſted himſeif in th: Gas 
of the Deceaſed. The 2 things being prove < though theWill 
ubſiravere never exhibited, nor prove d before any Judge in com- 
mon torm, yet the Dctendant is to be condemned in the 
-ecutor Legacy and in cry 's incther ordinar Y Can (cs ot ſole 
\ Grder1tion of Legacies. Mr. Clarke ſays he Ins kn2wn this 
0nd MCanſe of L EBACY inſtituted, (Thirty Years x6) 1w4100E 
the Temerary Adminiſtrator of the Goods of tie D:ccaf- 


0;,caMed, 1nd the Plaintifi hath obtained his Cauſe, w > ic 
proved tnat tne Legacy was left, and thit the Deicndant 

y gc Alminiſter the Deceaſed's Goods, Bnt con{::!t the 
is EQ Leirned in this ca iſe, and obſerve that a Temerary Ag- 
Fiiihifrator, is he who on his own Autfot ir: inte: mcddles 

Ie, TNT Deceaſed $ Goods without the Autrority of the 
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*E1f the Telator doth appoint many 5 Exectto7s, and 

+ *y 211 do prove the Will, and the Legatarv doth cito, or 
= | on) y one of them in a Cauſe of you fy, that Exccator, 
n2u71 00 Purge 1s Contumacy, hy 00277 to apnelr z 


1 up2n tne day of his appearance, ho may ated 7c, tat 
lie Deceaſed a]) Pointe | many Execntors, 204d 0:5 06 1! 


proved i the W ll, ana took upon enem re Excou'ia of tne 
lime, and that they are all of them olive, and ihit ther? 


tore, ne 18 not oblived to anſwer ; chi Caule, nor T9 0n 
— LIK ne Sute, "unt- fs all the offer LE hugs h- atſo 
: BYt this A Al To; g4ti On 1s n 15 to be e Pr ( wNund: if c beſo! _ 126 
; Ti he conteſted, otherwiſe 1t canno! jag AUmILte1 : BY 

IMO £27 the Nefendant by conteſt ina the Snye. och £ike tire 
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Sute upon him, and doth renounce the benefit of Excepti- 
on. But 2dmit the Tellator hath appointed three or more 
Executors, and that they all do prove the Will, and take 
upon them the Execution thereof, and two of them die: 
Yet the Legatary cannot Sue the Executors, or Adminiltra- 
tors of theſe F,xecutors, in 2 Cauſe of Legacy, but te 
mu? commence his Sute againlt Liie Superviving Executer, 
* My:f. lt}. And if all the Executors do dic * before any Sute 1s com: 
de L7:ite See mented; the Legarary onght to Sue the Executors, or Ad- 
poſt. mortem ryinitrators of the » Superviving Exccutor, or he who was 
2 latealive Therecaſon of this 1s, becauſe the Law preſumes, 
that 11:2 Goods of the Deceaſed, not Adminiſtred by theo- 
ther Executors, muſt remain in the Power of the Superv1- 
vins Executor; and if they remained not in his cuſtody, 
and that it doth appear that the Superviving ExXecutor 
could not commence an Action (before an Eccleſiaſtical 
Judge) a: gaiaft the Executors (of thoſe other Executors, 
who arc dead,) in a Cauſe of Temerary -Adminiſtration, 
Cc. Gr if there remains no Goods of the dead Executor, 
in the ll of his Executor #2 ſpccic, then theſe ſecond 
Executors are t9 be called to give an account of the 
Goots of the ſit Teſtator?s, which came to the hands of 

tie  D+ ccaled Execntor. IS # 13 
3. If an Executor (knowing that there are Goods of 
tlic Iecealcd, remainine wo his cuſtody, which are not 
fufiicient to pay the Legacy Socd for 3 yet knowing thi 
there are Debts owing i© the Dackd which are partly 
f£00U OT recoverable, and partly deſperate) {ſo ſoon as an 
Action 1s commenced for a Legacy, in order to avoid Sutes 
* ER -; "and Charges, he may Produce and E-xblvit into Court, 
Feed g 9 (thoic Fonds or Bills Þ of ſuch Debts) in this form. (Scil.) 
aem” PU”- "61; thatis, the Principal Party or his Lawful Proctor 
A1E1Y. fem pes — oſt 2 oX 5 CLP: ; , y AW 11 COVEY 
mortis tft ro © WIEN Latent To avoid 5ute, and Injuſt Vex1tion, and the fu- 
ris reſpicnior, © MFECNrges; Uo TEL FExhibircertiT7 Lefre:<Obligatorhs 
= "oe * ſpect 15%. hh Neme : ofthe Creditors: And I grant the 


Mviſ, Toft, A» v Pint itil, Of iT 5 Prg7 (OT, 20 right of Afton. 
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parents -. - rd, T07 OED TT 1-at ſecurity, that I have not releaſed, 
wi 2 - 509 neit LOOT WH Trcloile th” aidDegbts : And 1 offer and deliver 
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PART. VI. 


Ss. 
Ecclefaltical Courts, 
j 


; ' ſent) 1 Letter of Attorny made and granted in my Name, 
£0 Sue and recover UteTe Debts, to the ſole nſc and behoof 
.frhe {att —— . andTalſo offer my ſelf ready to give y to give 


; : rity, that T will not for the farure revoke theſe Let-__ 


— — — — 


"of Attorny. And if the Plaintiff will not accept theſe 
v | 11S Of! = but will go on 1a Sute, and tn the end 
ot ::12-5 me, can"0t Prove any other C0015 to be remain- 
In. 1: the hands of the Executor 3 the Executor 15s to be 
at) : 40 URIC with Ciarres, Which are made, 


from the day on winch the at'-1t 1411 offer was made: And 
if o2 th 1econtrary i ne Lon2t ry GOL Prove that other Gocds 
per the Bonds oi J? remain in the Exccutors 
tands, ſaſhicient to pay Lu 2zacy Sucd for, the {fx0cy- 
tor 1s £5 be condemned, not only 'n tte Legacy a5ted (aT 
lealt as to the quantiry of the Gooc's, wich rem. s 17, 115 cvs 
ſtouy,) but alſo in Charves of cho vehol? Sure. Pit ob» 
ſervz, that if the Bonds or Debts, offe:* ' by the Execcu- 
for are recoverable, then the Excecuto: ought ro exprets 
and dedutt out of the Goods of ti: L5cceaſrd (it tney 
emount to ſo much) thoſe Charpes of Sute, which may Þ- 
dishurſed about the recovery of tizeie Bonds or D575, 
the Common Law : But if there remains not GoocGs in the 
Exccutors hands, which are {uilicient to bear the Charge 
of Sute, at the Co mmon Law, in order to tlie reco72ry 
of theſe Debts or Bonds ; tne Executor 7 IS not Cijived £6 


co? 


— x 


Try * Suite at Law about the fame, at his own P POD er 
Ye at the time of ofiorin 7 the ſad Bonds Or 


IMmi ct they are accepted by the [ .cgarary) IT 15 EXP2: 
en 


LL184 


l ap 


© that the Executor do particularly proteſt, thit there 
cN3!n1 not Goods in his hands, woich are ſufficient to 
bear the Charge of a Common Law Sute. 

4. If the Defendant viho is Sacd in a Cauſe of Legacy 
coth not in the whole pi rocecdings, heſore Line Caule 15 
concluded ) all alledgo a Plienz adminijtravit, (-v38:;-} Lat 
there remain not Goods 1n his Frands, —which are fnfficl- 
elit 19 nay the Legacy Sned for, nor that it doth any way 
*ppeirto him, that there are remaining in his hands, which 
at fuliicient, Gs. he my alledge this after Sentence 1s 
pPrenomced, to hinder the Exccution of the gz Dit 
Ulizg TIVGTTary regurre Tf, ) the Party thus alled 
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to be condemned in Charges, of the firſt inſtance, for his 
negligence In not alled loing It at the firſt, and 1s to be 
compeciled to pay thoſe Charpes betore he can be heard, 
T houph this fails, if aftcr the Sentence 1s pronounced, and 
volore the ſame 1s put in Execution, the i:xecutor is caſt 
at the Common Law in a Debt which was unknown to him 
before the Sentence was pronounced : : $9 that by reaſon of 
his being {o call, there do not remain Goods In his hands, 
which arc ſufacicat to P1y the I EPACY ad {judged ; 111 this 
cate, tne Executor n "ay alledge this Plenc a beck , at- 
ter Sentence, and it lic prov es fach his Alicdomenr, he 13 
not to be condemned in Charges of the hr{t Sute, nor 1s 
ic to be cotmpciled to the” payin: nt thereof, before hee 
neard or admoniſhed: Unlels the Advertiſe Party can prove, 
tl:at this Executor or Accoinptant had knowledge of this 
Debt, before Scntence was pronounced. For then he wis 
to blame, In not alledging it, before tne Cauſe was con- 
cluded s And therefore it is convenient, that the faid Ac- 
Comp! aA do alleZge in this Allegation, that he A notice 
ol this Debt, only iince the Cauſe was concluded ; and by 
this ho : ſhall avoid the payment of Charges, mand theend 
or eventof the proot, of this Allegati on, or the not prov- 
ing it. For it he proves it upon þ 's Oath , h2 is not to be 
condemned In Chary 7e8, but it he makes ; def 1c in tie 
pro of thereo%, he is to be condetaned in C Narges, as well 
the firſt, : 15 of that inſtance. 
. If the Teſta 1tor was in his $life time hound fo r any one 
for ſome Devt, to vecome due lome years after his DzaLt, 
r for the PCr formance of any DATE, 1s, or Contracts at 
cerward! cnovgnh the Executor 1n this caſe hath Goods Il 
his hand \ which are ſuſſicient for the p3yment of Legacics3 
yet if the id ſum, for which the 1 eſtator was Pound (as 
above) 1s not paid; or if the taid Contratts are nor ful- 
filled or perf: waned, ſo that the Creditor may hive alt 
Action a tho Com 10n Law, a ERS the 11d Exccntor, for 


the e{grciiid Debr, or for nor per {orming the ſaid Colidte 
tions, C7 Conn acts afcr: ford : In this caſe, the Executor 
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nd Conditions aforeſaid : * Ar lzalt for ſuch a p3 
orion of The Tezrcy Sued for, and. adjud god, 


f nect to, and A jult Computation ol the other - Legieies 
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havin © 


1.5 Ex2cut0t 


ad jn this caſe, if the Legatary do G 15 C2 emill "So — as 
""F that there arc novo Grols Bonds 39 va + nia Wilge Th / Rujus 
Mr 4M. 


And Fr 
l'{r. Th Lepd- 


. IM mn. UA. 
12.413 Text. 


1/170 to Exhibit theſe Aſliionments and indentares: : 
he Legatary doth deny them, he ought to nrove che e 5eal- , 
92 1nd Deliver y of thin by Winelles : Whicl being 4 
* =_ if the Legatary doth re:vic t9 give Security, 19 
ts ?foreſaid, the Jad At 9 compel the 
How to the payme at ot the Lee: 
mtr may depolſite the aforeſaid Bs _ 
ff ne 77c_Regilter under the ator 
MT, Clarke Tays, he has known it pra”? 
It is ſufficient, that the Executor do only ::e4gethe Debts 
14 Conditions aforeſaid, and Ex::1bit the initruments 
:2wn thereupon into Court, upon his own Oath, tonch- 
hw Truth of the {amie, bccanrle C1 that in theſe Caſes, a 
[all 2nd exa@t Proof is not required, 
6 The Dcbts and Funeral Ex Xxpences of the Deceaſed, 
xd other Ordinary Charges being paid, * 1i tte Deceaſed +1 


not Goods ſuficicnt to Þ Il the whole £ZICIES 20 C- * 
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Mie) 7 11S Caſe, that 
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of X : ade 7 "1110. Set. cums 
il ritean ad proportion” 150 be made to every Legatary, *7.,-nf. 


crang tothe quintirty of his LO? Vat tvr0 things a TTS 
ret vemoret Fr, FNat it the Deceaſed 's Goods i: 

re wh cient to pay all the Lezictes that are Ii in this 
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—T he Practice of the PART. VI. 


to be condemned in Chars gCS, of the firſt inſtance, for his 
negligence in not alledging_ it at the firſt, and 1s to be 
compelled to pay thoſe Char; 70s before he can be heard, 
T noun h this fails, if aftcr the Sentence is pronounced, and 
betore the ſame 15 put in Execution, the Executor is caſt 
1t the Common Law in a Debt which was unknown to him 
before the Sentence wa $ Pronounced : : $9 that by reaſon of 
his being to calt, there do not remain Goods In his hands, 
which are ſaficient to pay the Legacy adjudged ; in this 
cate, toc Executor may alledge this Plenc adminitravie, at- 
ter Sentence, and ii he proves fncii his Alledgment, hels 
not to be condemned in Charges of the firſt Sute, nor 1s 
e to be co:mpciled to the payment thereof, before hehe 
ncard or :dmoniſhed : Unleſs the Adverte Party can prove, 
ti1t this Executor or Accomptant had knowledge of this 
Debt, b:fore Scntence was pronounced. For then he was 
to bl. ime, 11 not alledging it, before tne Cauſe was con- 
cluded: And therefore it is convenient, that the faid Ac- 
comprtant do alle%ge in this Allegation, that he had notice 
of this Nel bt, e's ©. lince the Cauſe was concluded ; and by 
this h: fall avoid the payment of Charges, until the end 
Or Cv. ive the prock; of this Aileyition, or the not prov- 
ing it, Forit hc ; Proves It ur DO 43 iis Oar; 1, hz is not to be 
condemned in Charges > but it he .makes defanle in the 
proof thereof, he is to be condemned in Charges, as well 
W- firſt, as of that inſtance. 
If thi : Teſta 1tor was in his life time hound tor any one 
"Th ome Devt, to vecome due fome years atter his [Dau 
or for the performance of any Bargains, or Contracts at- 
terviard ; though the Executor in this caſe hath Goods in 
his hands, which are ſuliicient for the pxymcnt of Legacics3 
yet it the ſ2id ſum, for which the Teſtator was Bound (45 
above) is not paid; or if the {aid Contratts are not ful- 
filled or performed, fo that the Creditor may hive aft 
ton at io Common Law, againſt the ſai [Exccntor, I0r 
Tice 05910:cid Debt, or for not pci forming, the fad C ondis 
tions. cr. Contracts afc: ads . In thi 5 Caſe, the Exccutor 
for iis Let "Mt y,. way offer th ;4Cy Sued for into Court, 
| | ; - C; M rf give good 
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eard, Weſpect to, a! nd a ju!t Computation of the ot! jor Ling Iced: 25 
ad in this caſe, if the Legatary do deny toe Preimilies, jos jo nmeate 
$i.) that there are no ſuch Bonds, ©c. The Executor 4:9 Fujus. 
phe to Exhibit theſe Aft \Rents nd Indentures :; And if WoW 
he Legatary doth _— _ he onght to prove tlie Seal- "Ja 
nds, n and [De livery of t! 1 0y WW 1t! VC bei Is 7 12. 118 $exts 
this hroved, if the Legatary doth re:nie to give Security, 19 

\ af- hhe £0 2forefaid, the Jud oe 15 nt wont tf compel the 

heis Wxccutor to the payment of tne Log: 
Or 15 cut 51 my de ole the Lat Lc LS 
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Tale =. he bs Regent {t Pra II 11 £91S cafe, that 
chis ſt is Caf ficient, that the Executor do only 4ieage the Debts 
was nd Conditions aforeſaid, and Ex'ibit the in 1/truments 
con- ſerawn thereupon into Court, upon his own Oath, ronch- 
Ac- Wir the Truth of the {amie, became that in thicſe Caſes, a 
Lice F nd exa@t Proof is not required, 

1 by B 6. The Debts and Funeral E XPences gr the Deceaſed, 
end Fd other Ordinary Charges Þ21 ug paid, - 
rov- 35 1ot Goods ſuficicat to pay f 1C whale C7 Qite ! 
0 be 1:2 rate and proportion * is to be made to every {Legatary, ret, 
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al- {1 ies made, in reſp<ct ci i012 Le- Þ Facts Si. 

S in {4ct** in cexere. FÞ Sec nony: ] 11:t 17 te « intoll mox 
Te Ito oe COM Mmenccu | 2y C >| e gartary (tO * 217 [urmmun, if 
(as WP'00in OPS, a con! ider Hle L an RI, 20044, WO 
ful- WS left in 22ncral) againft the Executor, ,,; ; » rn nd 
an 01! tl Ns, ne2r 1s conrlemacd by tle {i ' 4 
for Ptnteroo of a competent " ye, to the j-* | -  Myithe 2452 Flr ho 
di- Waymcnt of this Legacy, before the o a Fe ac. 
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in tis_han 
Charges: if this 077? "7s refoſed, the Plaintiff (not Fro 


ries, do commence Sute for their Legicies, ad (the {1 
conſiderable general Legacy now ſpake of being paid) ther: 
are no other Goods remaining, to Piy tiiefe other Lepz 
cies 77 gerere, the Executor 1s not_to_©0 compelled to pry 
theſe orcher Lepacies 77 z genere, nor t0 > M:3ke the afor Tit 
equal dt divinon, but Mall be freed, by ti benefit of hi 
Flene Aan: m1jFratit :, and the Sentence of 1 cf e judge ; bu 
JuUare. 

=, An Oblation or Oiter my be made of a Leeacy in 
like manner as of Tith:s. For example, It the Sum ofan 
Hundred Pound 1s bequeathed, and the Executor has only 
the the $171 of Ten Pounds of the Dece: e's Goods remmTmn? 


2005 Ten: 
1ancc '£, Whi ch he really offers in Court with th 


VINg a greater Sum ) is to be condemned in Charges, 
which are made in the Sute, ſince the Day of ſuch refuſal, 
the Defendant is to pay what Charges were before; and 
ſo on the contrary, if the Plaintiff doth prove a greater 
m3 

, If a Lepgatary, (to whom Houſhold, Goods, Sheep, 
Oxen, Cows or Rorſes, or any other Legacy not portabk 
(which are e calle d Ciiartels) 15 left) {ueti1 an Executor, for 
theſe [ exicies 4 ſpecte, and the Execetor doth intend 9 
Pay thicle Lo acies ;:: /pe ie 44 not to offer the Price, 0! 


alue of t] em 5 Icſt it ſhould be difpnted berwixt this 


= 72tary and the Execntor, touching the real Value 0 
tlicſe Legacies; this otic 1+ 19 be made on this manner. _| 
N. having an inte: \t190.t0 avoid Sute, and prevent an in 


RIDE 
Ml Ve LION, and fature Charges, do offer my ſelf read 


ft deliver to tf e Plaintiff ſuch Lezacies, ( (viz) thoſe for 
which the Su i is commenced, crc.) in Tn the Houſe where: 
in they remained, at the time of the Teſtator's Death ; Or 
(if the; are removed thence) in ſame other indifferent 
place, to be ailizned by the Judge, upon any day to * 


appointed ; alſo at the pleaſure of the Judge : And | offer 


my fc}t ready, and prepircd to pay all ſuch Charges Ef 
are due, or to be taxed by the ſudze. And whether thi! 
offer be accepted or refuſed, you muſt proceed ia lis 

manner, as in the offer of tithes, of which afterw: rd 
T ais o81y excepici. that in this caſe of Legacy a ver rÞal 


T.V 


Ne {21 
) cher 
Legs 
0 PI 
rail 
Df [is 
by 


ACY i1 
| of an 
$ only 
Tm1n? 
n the 
Mo 
ar 20s, 
fuſal, 
” and 
reater 


rtable 
r, for 
nd 19 
e, Of 
0116 
ue 0! 
= 

Pd 
31 10- 
ready 


ſe for 


PART. VI. 


Eccleſiaſtical Courts. 


off. r betore th. Suite is moved_is ſufficient, becauſe theſe 
Le2ac1eS cannot be really offered in Court z but in Tithes, 
the Offer is judicial before the Libel. 

9. If the Deceaſed doth bequeath to his Son, ſome 
Houſhold Goods, or ſuch a Horſe or a Gold-ring, (which 
has his Father's Signet upon it} and perhaps which the 
Deceiſed intends to leave his Son as an Keir-loom, and 


&lires he may have It 2 ſpecie, in this Caſe, he may refuſe _ 


the Value of 1t, offered by the Executor, and may inſiſt to 
fvetne thing 57: /pecte, (at lealt it 1t 15 1n being) andif the 
Executor doth perbiſt 1n the Sute he is to be compelled to 
retore the ſame 27 /pecie,and is to he condemned in Charges, 
although he have offered the real Valueof it. And obſerve 
thit in every Sentence to be pronounced in this Caſe, the 
Judge is wont to condemn the Party to pay the Legacies 
i: ſpecie, if they are extant, otherways, the true Value of 


i771. And To alſo he who Sues for Tithes, may if he wil, 
refuſe the Sum offered, and inſiſt for the Tithes 1» ſpecie, and 
{0 in every Sentence to be pronounced in ſuch a Cauſe, 
tt? Jndge 1s wont to condemn the Party (ſubtracting the 
Tithes) in the Tirhes 1f they are extant, or otherwiſe in 
ticir real Value, Cc. 

19. In this Cauſe alſo, a third Perſon may come in for 
ils [ntereſt, like as in a Matrimonial Cauſe, where at the 
eizhteenth Number, it is aircady ſhewn. 
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x. What and how manyfold, T ithes are ſaid to ve. 


., The order of getting a Aon 299 agatnst the Farifnone, 
to pay Tithes,” under Penalty of S:ſpenſicn from entrins 
the Church, and of Fxcommunication. 
The manner of Executing, ana Certifying this Monitio!, 
The Petition of the Profior » 4) freer the aforeſaid Monition 
is raurned, if te ſaid Pariſi;oucrs, do not pay Tithes, 19% 
admoniſned, 
s. The mannti y Pn if the Pariſhioners ( "I Th 
288) ao 1.0t af 
. The manner of "pro xceedins i in the aforeſaid caſe, if ihe |. 
”* Pariſh \Ners (bei *o /o cited) ao appear, 
75. The Cuſtoms (roucbin, 17 the manner and form of Tithing) 
and ti ; ſes vitics of the © harch, for nit paying Tins, 
may be ailedzes before the Eccles, rice ! Frage. 
T. The m4 anner of oficring a Sum in the name of the Tith:s, 
void Sntes. | 
5, "The n manner of accepting the ofer in full Payment, 4/10 Ml 
condemaing the Defendant in FER arges. 
« The Plaint iff WmAy YC; ſe ag CHIEV al Wer (for Titnes ns 
are due ) made be eforc tie Lib * is given, 
:1, In what caſe the Party vfferizg the Tithes, 15 n6t ok 
condemned tn Charges. 
13, The manner of condemains both tne 7 endant, (wi 
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In what caſe it is convenient, for the Defendant to ſpecifie, 
{ur what Tithes it is, that he makes the offer. 
18. W7 there are particular Offers made of the Tithes, the 
Plaintiff may recezve one of them, and Sue for the ret. 
16, Of another Offer of Tithes, to avoid the Penalty of the 
"OG 
1 be marier of reſtitution, or reſtoring the Plazntiff to his 
erm Provatory (i a Cauſe of Tubes) if it be clapſed. 
. The manner of requeſt ing the jrits of-a Benefice whilst 4 
ute 15 indl pendance, touciing the Title of the Benefice, or 
the 148ht of Tithes. 
I 9, þ 208 manner of pitting 7 Sentence in Execution, in a Cauſe 
f Titves, as tothe C rh though it be Appealed from 
pe Sentence, ana though the Judge be Iuhibited. 
29. In what caſes it it 15 Lawful to Appeal from the Execution 
of the Senter Cey 45 to the Taxation of the Charges, 472 
Canſes of Tuthes, notwithſtanaing the Statute of Be ary 


L 
F1.C E192 kth, 
© V1ite 11 Lex. Ju- 


TIS. MIneths 
"THe word Decime, or Tithes, is variouſly taken in the 17.2. de decin. 
Law + in ſhort they may be delined a certain part, of © 2: 7 4- - 
all ſuch things a5 are Lawfully acquired z and 1s due to nal o ” 
ie Church by Law, or Cuſtom. * Tithes are alſo divided y-:j;a, ' be Re 
ito Perſonal ['Sc:!. ſuch as any one pays for his Profell! ON, 6: oF. rra8. 0 
Office, Induſtry, the tenth part of the Profits whereof, * fragt bp 
Was formerly due to the Churc b] they are alſo Predial,;;- 7... 
or Reil, [Sczl. ſuch asare received out of the ting, Fruits -perizs cud 
or Prof] ts] and theſe are divided into major, of runor, Hou. tract. de 
ercater, ind Icfler Tithes. They arealfo divided into Ns * cus af 


LEE thai Is, inch arc received of the Fruit ot .aNCS, 7. Ee 
lever tilied before ; of which ſort is the Tithes of Corn j« c:y0zicum 
rowing npor: cur barren heath Ground Þ. ts d d- ens, 

2, Firſt a Mo::ition Is tro be requeſted, in the name 5 2k _—_ 
2 competent JuCze, 3 72.) of the Arches, the Audience, ,,"..,. cf bem, 


Or 1n the name of th > Biſhop, or his Oficial (but qrere. rd, d2 come 


Witther or no this wo as t9 tine ; Interior Judy 73 re- / os ro LM. 
—"IOR . pu X P > Ue "CIR 4. 
remptorily to almon.Þ 11 and ſingular tHe Partipioners, ; = Inn 
Wat they pay (or cuſs to vs Da 4) to IN. the RECKOT ,v utter, 


Suſpen- | {rulz f, 
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fjon, from cntring the Cinch cf t!2 mor Ex. ommuni 
cation to he pronounced againſt ſuch as do 140t pay heir 
Tithes, after a Canonical and Lawful Monition In the 
old Monitions uſed in theſe Cafes, in:itead of th{i> Word, 
(to be pronounce, and promulged ) they \7+d theſe 
words (11 penalcy of the Sentence of E. XC": munication, 
which 1s ipſ» fatto pronounced and pr pro ) Put 
* 7.4 {rip AER WINY they are now omitted. * Br NON 1S tobe 
c 91144144, mage in this Monition, that A. 1s Rector or Vicar, and that 
Set. 74/7 tus Pariſhioners do refuſe to p2y cheir Tithes 3 if all of 
--1-.,.... them refuſe to pay their Tithe: en becauſe they cannot 
TN03:e Sentent! "Al of them conveniently be pertonally ad:monithec, a Mo- 
puny 12:44 nition is to be granted vis & moadis, wich may be pub 
7 One ' vi lickly denounced on the Lord's Day in time of Divine Ser- 
ber tales pro vice, in the ſaid Pariſh Church. Bur it any particular Per- 
Exconnunic)- ſons do refule,” ſeeing they may be ealily convened, then 
os a perſonal or ordinary Monition 1s to be decrecd. 

If the aforeſaid Monition be general, ( as above) 
and a Monition v:iz5 © modrs, the ſame 1s then to be pub» 
liſhed in the Church. And if the Pariſhioners, notwith- 
ſtanding this Monition do refuſe to pay their Tithes, it 1s 
to be certified upon what Day, and by whom it was pub 

liſhed. But if the ſame 1s againſt ſome particular Perſons 
B of the Pariſh, then the ſame is to be Executed and Certt 
hed, like to an original Citation, 

4., This Monirion being returned, thz Proftor of the 
Plaintiff muſt Exhibit his Proxy for x, the b I” and 
alledge, thit his Client 15 the Rector 0 ir of the Pa 
riſh Church of 7. and as ſuch is comme aly reputed and 
taken; and that in right of his Church, hc onght to receive 
all the Tithes and Eccleſia LIcal Rites white ver, growlng 
and ariſing within the ſ-id Pariſh : And that notwithſtand- 
Ing the Premiſes, ſuch Perſons naming tinſe who were 
Admoni'ted) have refuſed and do yet unjultly refuſe toF*: 
pay their Tithes. And that tliey have been by your Au- 
thority ( ſpeakinz to the Judge) Aimoniſhed Lawfully 
and Peremp:orily Admoniſhed to pay theſe Tirthes, to Lt 
{1411 2V. the ReQtor or Vicar, under penalty of ExcommyY- 
b-6 nication, to be prononnced apaintt tnem z (or rater un- 
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ntence of Excommunication, already pronounced by 
1w) as appears by the ſaid Mandate, and the Certificate 
ercupon : And that notwithſtanding this Monition, they 
a cxpreſly refuſe to pay their Tithes, to the ſaid Re- 
Ir; not fearing to incur the Penalties pronounced a- 
zinſt fach, as do not pay their Tithes after a Canonical 
onition. Wherefore he muſt defire that they may be ci- 
4 to appear on ſuch a day, and in ſuch a place, and ſee 
emſclves Excommunicate, for not paying their Tithes, 
the ſid ReQor, and for not obeying the aforeſaid Mo- 
ition 3 or rather, to hear and ſee themſelves pronounced 
d declared to be ſuch, as have incurred the Sentence of 
(communication already pronounced by Law : Which 
zition the Judge decrees. In former times, it was want 
» be practiſed on this manner, in this cafe, (Sc/.) the 
ariſhioners betiig Admoniſhed to pay their Tithes in 
inner and form aforeſaid, and yet refuſing to pay them 
won a return of the Monirion, a Certificate being made 
yon 17, and the Rector being Sworn, that ſuch of the Pa- 
ihioners were Admoniſhed to pay thele Tiches, but have 
2t paid them ) the Judge was wont to pronounce thoſe 
erfons fo Admoniſhed, to be contumicious, and to have 
ncurred the Senrence of Fxcommunication pronounced 
y Law againſt ſuch as refiſe to pay their Tithes, after a 
nonical Monition : Neither was the Citation taken out 
efore this pronunciation, as was faid above... Fur at this 
1y It is practiſed, as in the following number, (hut very 
aely) which late Practice, whether or no it be more con= 
antancous to the Law, than the ancient,isto be cnquired, 

5- Now the Citation above ſpoke of, being 2uthenti- 
ly Certified : If the Parties Cited do not appear ; at 
is day (thongh they were cited to th particular effect 
Mentioned in the foregoing namber, yet) they are to by 


Kommunricate tor their Contempt, for ne :pneariays > 
na are not to ho pronounced to hive incarired the Sen- 
mce of Excommmnication 2forc{uid, (ont ares} there- 
Ve tn avoid atl Ditpute vn9n ths account, 17 15 CON- 
Jentent to inſert an {ntim tion in thc fats Ciiiiimon, Sed.) 
It-if hei 'Y Admonihcd, troy OO mot Pay toi | 1thes 
T i; {ULcing cited to lic vt. ct ator etatul} thney ao not 
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appear and alledge func ient Cauſes w! ly they do not py 
theſe Tithcs:; = gon doth intend to pronounce ther 
to have incurred the tid Sentence of Excommunicatiat 
and that they are to he denounced as Excommun.tcate. Anillhs 2 
then (thts Ciration with this Intimation, being returnedan 
Authenticaily Certificd, and the Conte mpr. of the Parti 
ng Cited, ar , 6; timarcd, accuſed in Fol bY 01” Law, a 
icy NT ppc rINg ner alls 'g1ng any vhag Zy , abou?! 
he are t9 be pronon nced to nave a the (21d Se 
kenee of ara nication, and are © be deno can 
fach, and if the perliſt in that Stare, they are t he llfthe 
nil ied and keptin rifon,until they {att: ie their ,0NtempVic 
not only to the Church, but alſo pay the ReQtor, as weW hay 
the Tithcs they have ccteincd, as alſo tne Charges Th 
Sute, and of their Contempr. fen 
6, Now if the Pariſhioners, (thus cited to ſhew CaulWriſt 
why they may not be pronounced to have incurred the Salt Mo 
tence of Excommunication, for not payinz 1 ithes a-corff ar 
ing tothe Moniticen Ex cuted in that bchalf) do appall (by 
and all-dpe, that they are not bound to pay Tithes to tithe 
Plaintiff nail it doth appear that he hath Intereſ tor ſuc 
ccive tnole 1 thes mentioned in th c Monition, and Cita\f Mc 
cn a{orcſaid 3 then the Plaintill ought ro alledge and pron tio 
his Intereſt. (Sc:1.) If he be Reetor, he ought to a 2nc 
ledpe that he a Canonicilly Admitted, Inſtitnted a nc 
Induttc ted, (fo many Year ago) to the faid Church, 2 tha 
that he 15 1n peaceable poilefiion of the - 12me, and 1 bei 
the Cure of Souls there, 25s veell-jn the Adminiſtration Off cor 
tic _ aments, as _ Ceicbratins tlic Divine Service; a'Y rec 
that he Ucoth perſonally relide i. kere, and is commonly «F do 
courted, reputed and taken for and 45, the Lawful Rect or 
and Cincnical Pefleiior of | 1] e fa:d Church. If the ll pa 
riſh' oners whoareDefcr ;dantsCoconfels theſe Alledgment ho 
the Intereſt of rhe Retior is ſuliiciently founded ; for (0 1n 
it neceſſarily follows that the Titlhcs of the (2 5d Paril hz 
arc preſvined in Law, to bclong to him : But it thcy oF no 
ny the matters thus aileCged by the Plaintifi " thiey arc cally} Ti 
ly proved by m__ LDIUN? thei Citcrs of Initirvtion and In an 
ducicn of thie ſai Id CCL. ' Lut heought to prove i [31s 1 da 


duction by tl; {b gap aCants Lon to (11 JilS, "of CIC by WW ww art 
+ 


Y is 


nor ni 
e Then 
1catio! 
Ws above, he ought not only to prove his Inſtitution and 
Winduction, (in like manner as was faid of the Rector) 
[Shut alſo that he hath (either by a-Compaſit 


.nced i 
X lis 

tempt 
a5 


res ( 


ht of receiving the Tithes, which he ſnes for : Becauſe 
a Vicar hath not the aforeſaid preſumption of the Law on 
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2s: Becauſe the Mandate to indutt, proves not the real 
nduction. But if a Vicar ſue in this Cauſe, and his right 
r intereſt is denyed by the Defendants who are convened 


n and Foun- 


his ide. But if the Defendants do not deny, but confeſs 
the Intereſt of the Plaintiff, (that is, that he is ReQor or 
Vicar) but do deny that they have ſubſtraQted thoſe Tithes, 
having perhaps paid them, or compounded for them : 
Then the Plaintiff muſt alledge and prove, that the De- 
fkndants had ſuch Tithes at ſuch a time within the ſaid Pa- 
riſh, which they ſubſtraQed, notwithſtanding the atoreſaid 
Monition : And he muſt alſo alledge, that the faid Defen- 
dants have incurred the Sentence of Excommunication 
(by reaſon of the Premiſes) to be pronounced, (or ra- 
ther which i already pronounced and promulged) againſt 
ſuch as refuſe to p:y Ticks, after a Lawful and Canonical 
Monition: And in the concluſion of this Petition or Allega= 
tion, he muſt deſire that Right and Juſtice may be done, 
end that the ſaid Defendants, may be pronounced to have 
curred the Sentence of Excommunication aforeſaid, and 
that they may be denounced as ſuch : Which Allegation 
being admitted, if the Defendants being produced, do 
confeſs npon their Oaths, or otherwiſe that they had, and 
received certain Tithes within the ſaid Pariſh, and if they 
do not alledge and prove the payment of the ſ11d Tithes, 
or ſome other Excention, and ſufficient Cauſe of Non- 
payment, the Judge may proceed upon the Plaintiits Pe- 
ltion, to pronounce his Sentence, by word of Mouth, or 
In Writing, (viz.) he may pronounce the Defendants to 
tive incurred the Sentence of Excommunication, pro- 
nounced by Law in this caſe (againſt ſuch as refuſe to pay 
Tithes, when due, notwithſtanding a Canonical Monition,) 
and that they are to be denounced as ſuch. The Defen- 
dants are alſo to be condemned in Charges of Sute, ncither 
re they to be abſolved from this Sentence of Excommuni- 

þ C len, 


BOW Earp 7 


—-” 


IL 
5 _ S'D-44 
Fo Sv. 


Sar, bes 57h 
: dS .-—- —_ 
; > F hs 2. 


+ <A fs wo #7 
[4s + 
- 


= 


x 


—— - 


B.-Do7 1114 


: 1Mhe Praftice of the PART. VI, 


cation, until they cither p:y or compound with the Plain. 
tiff, for thoſe T ithes ſo deducted, and withheld from him, 
and do ſatisfie the Charch for their Contempt. But here 
are twothinzs to be noted : Firſt, That although it be pro- 
ved by the confeſſion of the Defendants, or by Witnelſles, 
that the Plaintiff is Vicar of the Church, and that the De- 
fer. dants haveTithes becoming due, within the ſame Pariſh: 
If notwithſtanding this the Defendants do deny, that theſe 
Tithes do belong to the Vicar : The Vicar as 1s ſaid above, 


ought to prove his rizht to theſe Tithes, (becauſe he has 
not the preſumption ct the Law on his fide) or otherwiſe 


Fe malt Toſe his Ciule. Secondly, Admit that the De- 


fendants in theſe caſes, being denounced Excommunicate, 
do deſire to be abſolved from this Sentence, and to be re- 
itorcd to the Sacraments, and to the Communion of the 
Faithful, and are ready to pay the Tithes which they witi- 
heli, or the true value of them, (if the Tithes are not cx- 
tant zz ſpecie, ) and to ſatishe the Church for this their Con- 
tempt; and yet the Rector deſires more, (as well as to 
the quantity, as alſo the real value) than is due' for the 
fame, and therefore doth refuſe to receive the Sum offered: 
The Defendants in this caſe may go to the Judge, who 
pronounced the aforeſaid Sentence, and (at their perils) 
depolite the real value of all ſuch Tithes as were due, and 
delirce the Judge to decree the ſaid Recor to be called, to 
receive the ſaid Sum offered, and to ſhew cauſe, why the 
faid Defendants may not be abſolved from the ſaid Sen- 
tence of Excommunication, and be reſtored to the Sacra- 
ments of the Church, and the Society of the Faithful. If 
tne Rector appears not, upon the return of this Citation, 
(thoſe things being ovterved, which the Law requires In 
That benhalf,) the Defenant Is to be abſolved in penalty 
of the Plaintiffs Contempt : .Oath being firſt made, of his 
obeying the Law, end ſtanding to the Mandates of the 
Church, and his Contumacy Fees being paid ; but not the 
charge of.Sute : Becauſe thoſe are firſt to be Taxed, and 
the Party to be admoniſhed to pay the ſame. If the Plain- 
tit doch appear, and doth refuſe to accept the Sum offered 
in full payment; then the ſaid San, with the Charges 
WRC are duc by Lav, and are to be Tazed by the Jgdges 

js 
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is to be depoſited at the At of Court, as in other Cauſes 
of Subſtraction of Tithes and thePlaintiff ought to alledge, 
ſpeciſie and prove, which and what Tithes the Defendant 
has ſubſtracted, and the value of them : And if he proves 
a greater Sum, than that which is offered, then he ſhall 
obtain the ſame with new Charges. But if he doth not 
prove a greater Sum, then he 1s to be condemned in thoſe 
Charges, which are made by the Defendant, whilſt this 
Site depended, betwixt the Rector and his Pariſhioners, 
touching the quantity and value of the Tithes; and the 
Pariſhioners are to be releaſed, from the faid Sentence of 
Excommunication ; becauſe it is not diſputed, as to right 
of Tithing or the right of the Church, bat only ronching 
the private right of the ReQor, (v1z.) touching the value 
and quantity ; which belong to the fole private, advantage 
of the Rector. 

7, If in the Pariſh where the Defendant hath Tithe, 
there has been a cuſtom uſed, time out of mind, or for 
forty years together, at the leaſt, as to the manner of 
Tithing : Thar is, that the Tithe of all Grain, is to be paid 
by the Sheaf, and that the Pariſhioners are not obliged to 
break theſe Shezfs into Shocks or Stacks ; this cuſtom be- 
ng alledged and proved, the Defendant ſhall obtain the 
Cauſe, Likewiſe touching the Tithe of Hay 3 it the t:nth 
Acre (uncut down) is ſet out according to the cuſtom of 
the Pariſh, in lieu of Tithe-hay, and none 1s paid in the 
Cock, this cuſtom ſhall alſo avail, if fully proved. Like- 
Wiſe if there is a certain Sum of Mony uſually paid, 1n lieu 
of Tithes, and not the.tenth part of the Corn or Hay, 
ſhecie : The Defendant ſhall alſo prevail, if he doth ſuffici- 
ently prove the cuſtoms or compoſitions aforeſaid. The 
lime may be ſaid of all other cuſtoms, tizough leſs is paid 
by the cuſtom, than the tenth part of the Tirhes are worth. 
Alſo the Immunities and Exemptions, or Priviiedges, of 
not paying Tithes, may be alledged by any Perſons, and 
ae wont to be alledged before the Eccleſiaſtical Judge, 
(by ſuch as have L3nds ſo exempt) who ought to admit 
theſe Allegations: And if they are proved, he ought ro 
Prononnce for the validity of the ſaid Priviledges, and dif- 


als the Defendant from the Petition of the Plaintiff (as = 
Y 5 rnNve 


- 


Do Dorrit 


PART. VI 


The Practice of the 


thoſe things ſued for in his Libel) with his Charges. But 
what Perſons and Lands they arc, which are exonerated, 
and exempt from Tithes, mention is made of them, ina 
Statute made 31 Hen, 8, Cap. 13+ Alſorcal compoſitions, 
(that is, ſuch as are made betwixt a Rector, and the Pa- 
11 /honers, that is, with the conſent of ſuch as have Intereſt) 
or as it ſometimes falls out, betwixt a Rector and ſome 
Lord of a Mannor, for him and his Heirs to pay no Tithes 
at a!l, (but only a certain and a determinate Sum in lieu of 
them,) may be alledged before an Eccleſiaſtical Judge. 

8 if anyone is cited to anſwer in a Cauſe of Tithes, and 
h35 a mind to avoid being condemned in them, he mul: 
make an ofter of the real value of them, at the beginning 
of the Sute, before the Libel is given in, or at leaſt before 
Sute is conteſted. And that he muſt do to this effeft, (Sc) 
He muſt exhibit his Proxy for MN. the Party cited, and make 
his part for the ſame; and declare, that out _of_an intent 


to avoid Sute, and to prevent an injulf Vexation and Chyr- 
Fes, he muſt offer in Court to M7. the Proztor of The Plain- 
Liſt, Tach a Sum, for all and Jingular the Tithes due Jt 
the Ta1d Plaintiff,) ſrom his ſaid Client, or which are tobe 
Paid _by the Law or the Cnſtom of the Pariſh ot O. toge 
ther with the Charges, which are duc and to be taxed.upon 
his ſaid Client. IF the Proctor of the Plaintiff” Sth 
a time to deliberate of this, and conſult with his Client, 
whether or no he will receive this Sum thus offered, in 
full payment, or in part, time is ſo to be given him, unt! 
the next Court day or longer, as the Judge ſces fit. 11 
which caſe the Sum offered, is to be depoſited at the AC 
into the cuſfo me Repiſter, Tel it ſhould afterward 
be obj=cted, that this ofier was only verbal, and not rei 
And obſerve, that this depoſiting at the At of Court, hat! 
(for a long time, by the cuſtom of all theſe Courts,) tht 
fame power and effe&t, as if this Sum had been Sealed 0 
ina Bond; and as if all other Solemnitics, required tob: 
done by Law, in theſe offers had been obſerved and 
performed. 

9. If the Plaintif, (either upen the time of this offer, 
or on the day-which i3 given to conſider of it, ©c) dot 
accept the Sum offered, in full payment, then he mi 
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deſire that the Party making this offer, may be condemned 
in Charges: Which the Judge accordingly doth. Then a 

Schedule of Charges being given, the Judge doth Tax thee 
Charges, and decrees a Monition for the payment of them, 
35 11 other caſes. 

10, Although the Defendant (heing called to anCrer in 
a Cznſe of Subſtration of Tithes, having an i 1: 50 avoid 
Svte 2nd Charges for the future) doth otter a certain Sum, 
(before the Libel is given) for all the Ticizs LAT ATE Uug, 
together with the Charges, and if the Plainti'?, up2n that 
day aſſigned to deliberate of this offer, do refuſe to re- 
ceive the ſame in full ſatisfaftion, and doth give a Livel, 
containing certain Tithes, extending to the value of tic 
Sum offered, and doth proceed in the Sute, but doth not 
prove any more Tithes cue to him, than thoſe, be ſhall 
obtain Sentence for the Tithes, mentioned in the Libel, or 
the value thereof, and allo the charges of Ms. moOUnd- 
itinding the eneral olter, for all the Tithes, or tor the 
whole thing due. For if there are 44: erſe ſpecies = ] ithes 
due, (Scil.) Corn, Hay, Lambs, and the like, the Flain- 
tit may commence an Action, for the value of 2 any of 
theſe ſpecies; and when he hath Inſtituted the faid Action 
he is not obliged to free tlic Detendant from all the ottier 
}itions. Therefore to avoid this Cautele and Con-em- 
nation, ſo ſoon as the Plaintifi doth give in his L ot it 1S 
rery convenient that the D:fendant do offer particularly, 
de 10v9 ;, that is, ſuch a Sum for ſuch a bog” Har BEE "1 
a Sum for ſuch a Tithe, or elſe ofter the Sum offer! © 2 
rſt, (if it extends to the value of the 1 Ithes, mentioacl in 
ine Libel) or at leaſt another Sum with Charjzes, for 6 


Tithes mentioncd_jn the Libel: And ti.2n ti this offe7 15 


ether accepted or refuſed, the Defeacan iS Crt:127 I9 ED 
condemned in, or abfolve d from the Girar; 15 18 12. 
alterward, But yet in ſome Years "aſt, | Ve AdvocIces 
were of a contrary opinion (fo it was vitatty algae) 
ein induced th oth v tele Rerſone. (wit) if this iNee 
(er q i2nt, before the Libel was oltferet, b vie © mind 19 
2 Sutes, aad even LO BE tiCns and Chit por 9 

aſe a cert210 SU, 1 1:12 n4ttYs Ot ail the 1:83 Nat ard 
WI, W rh (har £e5 15 ! before. -nd the Platntill takes a wme 
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to deliberate and conlider of this offer, and whether he 
will receive this Sum, in full atisfation or not : If on the 
ſame day, he doth ſo refuſe to receive the ſame, and doth Þ F 
afterward give a Libel, and proceed in the Sute, endea- Þ 14 
vouring to prove a greater Sum due to him, than the Sum Þ no 
offered, and if he doth not prove more Tithes due to him, Þ he 
nor a greater Sum in the name of Tithes, than the afore- Þ fe: 
ſaid Sum firſt offered, but doth proceed in the Sute, until Þ D 
Sentence be pronounced : In this caſe, the Plaintiff al -m 
though he recover only the Sum offcred, and his Charges Þ an 
of Sute, before the day of the offer ; yet he is not to be Þ Ci 
conderaned in Charges of the whole Sute, from the day of Þ r: 


the aforeſzjd oilzr. And it 1s to be noted, that by the an- Þ} ar 
Sh, cient cuſtom of the aforeſaid Courts, an offer of the Tithes 
4 beinz made, (although general) the Plaintiff was wont I af 


either to receivethe ſame in full ſatisfaction of all theTithes, Þ fi 
or clle refuſe fo to receive them. Bar it the BlobaglT tu 8 tl 
rciuſe the ſame, and doth give a Libel, and proſecute the I tt 
'Sute, and doth not prove a greater Sum doe r-Rin, his tl 
renders him of 1] account, and tic 15 thiereforeTto be con- t 
deraned in Charges, from the day of the offer, &c. Ft 
© 11, Tf the Sum offered, is received in full ſatisfaCtion, Þ b 
and the Party offering the ſame is deſired by the other Par- Þ n 
ty to be condemned in Charges and if the ſaid Party of-  f 
tering, doth alledge and prove, (the Adverfary denying | t 
it) thar he offered the ſaid Sum, before the Sute wi i f 
begun, from the time ot executing the Citation, (at leak I « 
before the day of the return thereof, and of the appear- | £ 
ance of the Defendant,) and that the Plaintiff refuſed the Þ « 
| Sum offered, or injuitly refu7d to receive the ſame ; then ſh « 
tae Party Jiiuring, Is to be abſolved from, and the Party Þ} * 
Tefolng, 15 t > bs condemned in Chirpes made about the ÞÞ 1 
proof cf this offer. But oliervis Thar in this caſe (to | 
prove that t42 Sym was offered and refuſed, before the 
Sute was begun, £64 17Atn upon the day of the Defendants I | 
ap[<2rance) 18 NU! {at cient to excuſe the Party making I 
This ict, Icom the 52yment of all Charges z becauſe by 
thc Execution of the Cir+tion, it is intended and preſumed, 
that the Plaintiir doth 1.97 propoſe otherwiſe, and doth 
4 (by tic executing the Citaizen,) require the Sum olfgrens 
+ 4 An 
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And therefore, if there is not another tender to the 
Plaintiff himſelf, (if he can be met with,) or otherwiTe 


Tf his Houſe, betore Wirnelles, or before an Eccleſiaſtical 
Miniſter, fo as in all probability, the Plaintiff may have 
notice of the offer at the time of executing the Citation, or 
before the day of the Defendant's 2ppearance, the ſaid De- 
fendant is 1 ault, and is thereby injured. *For iT The 
Defendant had offered this Sum in manner aforelaid, it 
may be preſumed the Plaintiff had not feed his Advocate 
and Proctor, nor had paid Fees abont the certifying this 
Citation. Yet in this caſe, the Charges are ro be mode- 
rated, ſeeing the Plaintiif ſeems to be guiity of ſome malice 
and prejudice. 

12. If anofter is made after Snte is conteſted, or rather 
:frer the Judge hath decrced that it ſhall be proceeded 
ſummarily and plainly, for all the Tithes Libeliare, and 
the Plaintiff hath received the faid offer in full ſatisfaQtion ; 
then the Sum oftered is to be 2djudged to the Plaintiit, by 
the Nefinitive Sentence of the Judge, and the Defendant is 
to be_condemned_in ſuch Charges, as were made betore 


rollers cogerher with the Fee of the. Definitive Sentence; 
cauſe the Plaintift (Sute being conteſted as above) could 


not receive the Sum offered, nor could he have the De- 
tendant condemned in Charges, but by the Sentence or In- 
terlocutory decree of the Judge. Bur if the Plaintiit re- 
fuſeth to receive this offer, in full payment, and doth pro- 
ceed and perſiſt in the Sute, endeavouring to prove a 
preater Sum due to him, if he makes defaulc, he is to be 
condemned in all ſuch Charges, as are made by the Defen- 
dant, ſince the day of the oller : And the Defendant (as 
above,) is to be condemned in Charges, which are made 
in the Sute, before the day of the offer, together with the 
res Qf-the Sentence... .- 

13. If the Planntif believes that there are more Tithes 
dve to him, which extend to a greater value than the S1m 
oltered z then his Prottor (upon the day which is aſtizned 
the Plaintiff to conſider of this Sum,) mult accept this of- 
Tz ade by the Detendant 2nd the Sup ore, Jo fir 
as they M3 1 his Clients behalf, but it it makes againtt 
himTn any thing, then he mnft deat and proteſt 35 to the 
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nullity thereof, and offer himſelf ready to recelve the ſaid 
Sum in part of Payment and not otherwiſe, and muſt 


give a Liner; and Uenire that it may be proceeded ſum- 


marily and plainly. Then the Defendant may take back 
the Som offered, (thovgh it is more Tafe to let it remain at 
the Afts of Contrt, whilſt the Sure depends) and make 
mention in the Acts of Court, that becauſe the Plaintiff 
hath refuſed to reccive the Sum offered, in full ſatisfaction, 
he doth therefore take the ſame back, But obſerve, that 
in theſe offers of Tithes, if thereare ſundry Tithes due, of 
divers kinds, you ought to be adviſed as to the manner of 
offering theſe Tithes, (viz.) whether or no the Party of- 
tering, cuzht: to declare particularly, for what Tithes, 
2nd whit, and wliich Sam is offered for the ſame: For 


ſme ©f our late Advocates are of opinion, that a general 
ofir dotl not avail, and that the Plaintiff may retuſe ſuc 


ney re er er ern rye nin r—ent—— 
7 gencral olfer, without any D-mmage, But Mr, Clarke 


ſays he doth.not remember, that be ever_ſaw this praiſed 
or ad)ja'ced by the maj t 3 for, for theſe forty Years 

Taiged by the major part ; for, for theſe forty Years 
laſt p3it (faving ſome late Years) this offer was wont to 
be r22:!e in general, (v;z.) ſuch a Sum for all the Tithes; 
and then the oninion of the Prattitioncrs ws, that it was 
moſt fate tor the Defendant toofi-r 2 2rofs or general Sum, 
for ail the Tithes (as abovc) than to offer any particu- 
lar Sums ; leſt perchance, tbe Party otfering, ſhould not 
oficr the juſt valneof every particular Tithe, and ſo ſhould 
be condemned jn Charges. Yet in ancient practice, if the 
Plaintiff did Cefire that the Defendant might ofler particu- 
larly for thoſe Tithes, for which he had made a general of- 
fer; tle Defendant was obliged to offer particularly for 
the ſame; at leaſt if the Plaintiff alledge rhar he intends to 
procced for the Tithes i» jpecie, and to obtain Sentence t0 
have the ſame 7 /prcie. and not a Sum of Mony, or an) 
thing elſe in lien of them. 

14. Ifa Libel is given before an offer of the Tithes 1s 
made, and the Pjaintiff doth ſue in the ſame, for the Tithe 
of Milk, Cheeſe, or the like, which are not to be paid 
in fpecie, by the cnſtoin of the Pariſh, but only a certain 
Sum in lieu of them, is acjudged for every ſpecics of 
them: then if the Def=nlant doth offer a great Sum In 
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eneral by the name of -1 the Tithes, and the Plaintiff 
joth accept the ſame in tull 1atisfadtion, it ſhall ſeem; that 
his offer was made, for the Tithes 1» /pecie according as 


by 


e backs defired in the Libel. In this caſe therefore, an Giier may 
an 2 ſe made on this manner; for the Milk ct Kine, accordinp, 


omecuſfom of rhe Pariſh, for every Cow rwo-pence; and” 
frevery Acre Cupon which thoſe Animals wiich are 
barren, do depaſture) four-pence, according to the cit» 
tom of the Pariſh. And fo of other things, for which 
Tithes, are not to be paid in kind, "Then the Plaintiff if 
he accepts the offer, made on this manner, he acknows- 
kdzerh the cuſtom of the Pariſh. Let the Pizintift be 
2ware therefore how he accept this offer, though the true 
For Yrzlue of the Tithes is offered ; for by accepting this offer, 
neral Wthe Plaintiff doth acknowledge the cuſtom of the Pariſh, al- 
ſuch though the_Defendaut by a zenerzLoffer, tor all the Tithes 
larie FLibellate, doth ſeem to_recede from the cuſtom, and ac- 
TY aohledgetme Trches tobe duein kind. = WR Lo 
T5. If an offer 1s made particularly, for ſuch and ſich 
Ic 10 Fz Tithe (ſpecifying the Tithes) the Plaintiff miy receive 
nes; Feny one of the Sums offered (and if ſute is conteſted before 
was this offer, he may deſire that the ſaid Sura may be decreed 
uM, Eto him, by the Sentence of the Judge, and that it may be 
1cv- F pronounced for his right in that behalf ; and he raay con- 
nor F teſt for the other Sums oftered, (becauſe the true value, 
uld For a1] the Tirches Libellate, are not offered) and he ſhall 
the EF cbtain charges of the whole ſate, if he proves a greater 
cu- © %um dne to him, than th Sum offered and refaſed, (or 
of- FI tot received) by him,or that there are more Tithes due,&c. 
for W and if on the contrery, he doth not prove a greater Sum, 
he ought to be condemned in Charges as 


10 F or more Tithes, 
(0 FF above, 
ny 16. If the Defzndant is ſed for Prieedi2l or great Tithes, 
Wo wit) for the Tithes of Corn and Hay : if he_ has nar 
' 1 IN] ſeparated his te:xch part, nor compounded with the Rector, 
the or him who {4s the right of recetring thoſe Tithes ; he_ 
id ought to offcr three times the value of thoſe Tithes; or ad- 
NJ Micthe Defendant has fer out the reath part, but doth for- 
of bid or hinder the ReQtur, or other Per{on who bath r:zht 


' 


ny © tiem, To as he cannot gather, or carry the fame away 


with 
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with ſafety, the Defendant ought. to ofter twice the Valuc 


of the Tithes : And this is provided by the Statute, (Tm, 
three times, Or twice the Value in the aforeſaid Caſes, 

17. In a Cauſe of Tithes, though the Term Probator 
be elapſed, and no Witnelies are produced, yet the Plain 
tiff, if he doth requeſt it, is to be reſtored to his TermPre 
batory againſt it be elapſed; in order whercunto he mul 
D_ hat os ® —_ 15 2 Cauſe GY to the Church 


atory;the Chu 
1s very much == wherefore he m = delire that his 
Party may be reſtored againſt his Term be elapſed. Thealif 
the Judge doth ſo reſtore the Party againſt his Term Pre 
batory be elapſed, and doth aſſign him a new Term Prc 
batory, in preſence of the Proctor of the Adverſe Part) 
diilenting and proteſting as to the nullity of this Petition 
and the decree of the Judge, and alledging that this Reſt 
tution ought not to be made, referring himſelf to the Laws 
3ut obſerve, that this Reſtitution ought only to be I, 
” when a CTerSy- may 200 Dot a and not a Lay-man,_doth Sue fonfio! 
n ſuch caſe, CE werte rok of the Charchis 

Te . "Land not the particular right of the ReCtor, Cc 
that, is where the Defendant pretends, that there are nt 
Tithes, nor any Stm due in lien of Tithes, nor any Tithe 
;n kind due at all, Yet if a Lay man doth prove himſe| 
to he a Farmer, and the Defendant doth deny, that an 


T ithes ought to be paid to that Church whereof he is Fargphi 


mer,then the Lay-man is to be reſtored as Rector, r. Cl 
his ſcen this Reſtitution obtained twice or thrice in one 
Cauſe, in a contradiftory Court, upon the aforeſaid All 
g3tion. Yet if this Reſtitucion be made oftner than once 
the Judge is wont to condemn the Party, (who delir 
a Reſtitution a ſecond time,) in Charges for retarding tik 
proceeding from the day of the firſt Reſtitution, until tik 
day of the ſecond Reſtitution, The particular Right 
private Advantage (of which mention is made above) i 
ſaid to be, when a Lay-man or Rector, in the aforcla 
caſe, doth not prove the quantity or value of the Tiths 
ſued for, nor that he is Rector or a Lay-farmer.) 

1$, If it is conteſted about 2 Benefice, (viz, whethe 


Us 
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Sch or ſuch an one be Rector or Vicar, then the Proctor 


'(Sa.fther of the Plaintiff, or of the Defendant may allege, 


it whilſt the Sute depends, the Tithes and Profits of 


he living in Conteſt, are waſted ; and it is to be feared, 


hat the Parties will gather theſe Tithes by force of Arms; 
nd alſo that by reaſon of this Sute, the Cure of Souls is not 


Wypplyed, wherefore to avoid theſe Inconveniencies, he 


uſt deſire, that the Profits of the Living may be ſeque- 
ed whilſt the Sute depends, and that the Sequeltration 


Ry remain in the hands of ſome other indifferent Perſons. 


When if it appears by the Ads of Court, that both the De- 


ndants and the Plaintiff were Inſtituted to the Benefice in 


onteſt, though it doth not appear to the Judge, who 
ith the true right ; or if Sentence is pronounccd for the 


Wight of the one, againſt the right of the other, though ic 


Litior 
Reſt 
Laws 
made 
ve for 
Ichi 
, CC 
re 0 
Tithes 
imſcl 
It an 
$ Far 
Clark 
n ons 
All 


x appealed from that Sentence, or if it be conteſted be- 
jixt two Rectors, abont the right of the Tithes of ſuch 
piece of Ground ; the Judze in any of the caſes, may 
Ir the aforeſaid Reaſons, decree the aforeſaid Sequeſtra- 
lon, and commit the ſame to the Church-wardens, ur 
ther Perſons of the ſaid Pariſh: Sufficient Bond being firſt 
ven by them, for the due collecting and faithful keeping 
eſe Tithes, to the uſe of thoſe who have right to them, 
nd that a juſt Account ſhall be made of them, when they 
re required. This Sequeſtration being thus interpoſed, 
te Judge is wont to appoint a Miniſter to ſerve the Cure 
Fiſt the aforeſaid Snte doth depend, and command the 
equeſtrators to pay him out of the Profits, ſuch Salary as 
le Judge ſhall appoint. And this Sequeſtration is to be 
bliſhed in the Pariſh Church, in time of Divine Service, 
nat the Pariſhioners may have notice of it, and obſerve, 
at this Petition is wont to be made by that Party who 


W 0ut of poſſeſſion of the Benefice, though this hinders not, 
Tt that the Party in poſſeſſion may alſo delire a Sequeſira- 
ion for the Reaſons afore-named, Now Lhe Sute being 
Wndcd, the Sequeſtration is to be releaſed, and the Pro- 
c1a1its which are gathered, arc to be reſtored to the Party 
F"10 gets the Cauſe: And if-the Sequeſtrators refuſe to pay 


ae fame, they arc to be called to give account of the 


gs by them received, and are to be compelled by the 
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' the Charges, and Tax the ſame, and compel the Party tt 


Eccleſiaſtical Cenſures, to pay thoſe things received, j 
ſpecie, if they are extant, if not, then the real value off 
them, And if by frivolous delays or appeals, they injuſf 
ly defer the ſute, and do not give an account, the forfi 
ture of their Bond may be ſued at the Common Lan 
(which was given at the time of granting the Sequeſtr; 
tion) if the Judge (before or to wnom this Bond mz 
taken) is pleaſed ſo to order it. Which Judge, muſt gi 
the Party grieved, thoſe Bonds and Letters of Attorn 
upon the ſame, to ſue and recover the penalty of tt 
Lond, to the uſe of the Party (o grieved. 

19. So ſoon as 1t appears to the Judge, who pronoun 
ced the Sentence, (whether for the Defendant, or for th 
Plaintilſ} that it is appealed from the ſame, the Judz: 
may in theſe Cauſes, and (if it is requeſted of him,) | 
ovght immediately to put the Sentence in Execution as t 


pay them in all things, like as if it had never been appealet 
irom his Sentence z and this alſo, notwithſtanding any lt 
hibition which 1s ſerved upon him, by reaſon of the Appe 
interpoſed from the Definitive Sentence z and this 1s pro 
vided by Act of Parliament, A-z0 32. Hen. 8. Cap. 7. 
20. And although that Statue doth provide, that | 
a Cauſe of Tithes, though an Appeal be interpoſed fron 
a Deinitive Sentence, the Judge may execute his Seatend 
35 to the Charges, and may Tax tlie Charggs ; yet ſeeing ©” 
Lis Execution and Taxation ought to be made according... 
©0 The exigence of the Law in that behalf, (that is, int 
preſciice of the Party Appealing, or in penalty of his Con 
cempr, if he be Lawfully Cited, and do contumacioull 
abient bimf1t) it is Lawfol to appeal from the ſame, UÞ 
oa the account of a nullicy, notwithſtanding the aforeſaid 
Statute; and if the judge doth exceed meaſure in tht 
Texztion oi theſe Charges, (as when only ten pounds 25 
Que for the Charges, he being offended perhaps That it! 
appcaled from his Sentence, doth Tax them to fort! 
pounds) 2ilo if the Judze doth excommunicate the Part] 
whom he hath condemned in Charges, for not paying Ul 
ſame, without giving him any Lawtul Monition (at leaf 
to pay the ſlime: The Party condemned in theſe Charges 
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2zy appeal not only from this exceſſive Taxation, (but 
from the faid injuſt Excommunication, as above) not- 
ithſtanding the aforeſaid Statute. The reaſon 1s, becauſe 
1 that Statute, it is provided in theſe words : And the 
udp who pronounceth the Sentence, ſhall Decree or 
[ax the [reaſonable] Charges of the Party obtaining the 
entence, notwithſtanding it be appealed from the Defi- 
itive Sentence, &c. Sce the Statute. Therefore if the 
Iuadge exceeds meaſure in the Taxation of Charges, he ex- 
eeds the limits of his Commiſſion, mentioned in the ſaid 
tarute. Likewiſe if the Judge doth Tax thoſe Charges i]- 
egally, 8. e. in the abſence of the Party or his Ptoctor 
rr doth Excommunicate the Farty illegally, for not paying 
harges without a Lawful Monition, to pay the Charges 
zxed, or before the Day aſſigned for Payment ; in theſe 
afes (as well as from exceſſive Taxation, Cc.) it is law- 
vlto Appeal, notwithſtanding the aforeſaid Statute. For 
wery Statute which is ſet forth againſt the Common Law, 
5 to be ſtrictly interpreted and taken, according to the 
is prof} tte : And before this Statute was ſet forth, a Judge could 
\, Fotby Law, execute his Sentence (in a Cauſe of Tithes) 
hat ies to the Charges, or Tax them ; (at leaſt he could not 
1 fronfflcompel the Party to pay them) if it were appealed from 
arenc}"1s Sentence, to a ſuperior Judge z and if the ſaid Judge 
GeinFJ®*1< inhibited or forbid to proceed. For at the time of 
rdin$0king this Statute, all the learned Legitlators were of 
in tha} bs opinion touching the Charges to be taxed, or other- 
Con Viſe, » bat as is there: 1 contained, would be void, (Sci. ) 
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;onff fhat the Judge ſhon1ld decree reafonable Charges ; and alſo 
, up "" 7 certain Confultation held betwixt tne Eccleſiaſtial 
ſaid J0d2es,ond the ]1iyzes of the Common Law of this Realm, 


In the aforeſaid Caſe, (viz. ) whether or no it were law- 
Inlto Appeal from an cxceflive and immoCerate Taxation 
of Charges, they were ?l} of opinion, that it was lawful 
to Appeal in theſe Caſes, notwithitanding tize aforeſaid 
Nakute, 
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1. The word [convitii] ought to be contained in the Cit 
tion taken forth in this Cauje. 

2. What words the Libel ought to contain, and what 0ugh 
to be proved in theſe Cauſes. 

3. It is not lawful to Sue direfly in theſe Cauſes, after aw 

| Tear ts elapſed, from the time of uttering the words, 

þ*l 4. 11 what caſes an Aftion of Defamation may be comment 

| though a Year 1s elapſed. 

5. It 1s lawful to Sue indirefHy in a Cauſe of Def amatim 
| that the Party defaming may be pronounce to have m 

4 curred the Sentence of Excommunication, after a Tear i 

elapſed, 

Ei] 6. Canſes of Defamation commenced upon any Conſtitutim 

WW (tn order to get the Defendant pronounced t9 have incurre 

* the Sentence of Excommunication) are not to be Inſtituted 

at the znſtance of the Party, as in other caſes, but of t 

Oſſice of the Judge promoted and implored by the Par 

| grieved. h 

F 7. The order of Reconvention in theſe Canſes, 

| 8. Ihe manner of proceeding in theſe Cauſes, when the Party 

| aefamed Sues for Defamatory words, contained in 4 f& 

mois Lid, 

9. AllVitneſs being produced in a Cauſe, if he is defamed 
Exceptions which are propounded again#t him, he may SWiy 
the Party propounding them, in a Cauſe of Defamation. 

Io. The manner of drawing the Libel in the C auſe. 

| It. The manner of provms ti2e ſaid Libel. 

# 12. The form of putting Sentence in Execution, in theſe Ca 

LT ſes of Defamation. 
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F no Action cannot be commenced for thoſe words, (men- 

tioned in the firſt Se&. of the fourth Chapter of firſt 

rt,) at the Common Law, then may the Party grieved, 

x in the Spiritual Court, for thoſe or the like reviling 

uſes Fords, in a Cauſe of Defamation or Reproach. And ob- 
tre that this word [Convitizs or Reproach] is wont to 

writ in every Citation, together with the word [| Defa- 

tiois, or Defamation] the reaſon is, (as Mr. Clarke 
cheard from more skilful Proftors) becauſe it the Plain- 


© {oth not prove that_the Defendant uttered words, 
fich of their own nature were Defamatory, yet if he 


e Cit 


fores that the words were reproachful, he ſhall obtain 
SVEtory © AT then The Party uttering them, is to 

med at the pleaſure of the Judge, conſideration or re- 
x being had to the Perſon defamed : The reaſon is, be- 


ſe theſe words were uttered out of a malicious and 


If 019 


awhn 
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ery Mind, and beſides, and againſt all traternal 
airity. 

2 And although in a Cauſe of Defamation, it is ſaid in 
eLibel, that the words Defematory were pronounced 
uitered maliciouſly, and in a heat, yet if the words 
lbelled are Defamatory of their own Nature, tiey are 
teſumed to have been ſpoke out of a malicious Mind, al- 
ough the Malice be not proved. But in the aforeſaid 


uſes, when it is ſued for reproachfyl words, the Plain- 


nenced 


24tion 
wwe wt 
Tear 1 


tution 
curred 
Htuted 
of t 


£235, ( Scil. ſuch as proceed from Malice and Enmity, 


t the aforeſaid malicious Worgs were uttered out of 


Pary ors uttered are not Defamatory of their own nature, 
1 £0) © not preſumed to have been ſpoke out of a mall- 
/* Wus Mind, 

xdhy q Secing a Cauſe of Defamation is (aid to be a Crimi- 
a) Sue a 2 Or a mixt Cauſe, that 1s, partly Criminal and partly 

Wi, if the Party Defamed doth not commence an Action, 
_ ' Cinſe of Defamation, and conteſt Sute in the ſame, 
Ithin a Year from thetime of uttering the Words, the be- 
of in Aﬀtich is taken away by the lapſe of tie Year : 
i, Clarke has ofcen ſeen 1t thus acjuJoed, by the Learned 


IJogs: 
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T ought to prove by grand Preſumptior prawlings, 


malicious Mind: For otherwiſe, as was ſaid before, if the 
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the Iendant intends to uſe the benefit of this exception 


Judges : For in this caſe, the Plaintiff ſeems to have remit 
ted the Injury, at leaſt he doth not ſeem to recall it 
mind; ihe cially if the Party defaming, und the + 
famed (after the words are uttered) are 
and converſant together, in cating, drinkins 
ly faluting each other, or other {ig ity. But 


to wit, that a Year is elapſed; it is expedi-nt (at leaſt 
Mr. Clarke ſays it was ſo practiſed and conſulted, in a ve 
ry weighty Cauſe, by the molt learned, forty Years ago 
that he alledge the Premiſes, before the Cavſe be con 
cluded, and refer himſelf to the jibe, the time of Cont 
ſtation of Sute, the Proofs, and to the Law. Yet ſome 
our lite fy es are of opinion, that it is ſufficient t 
acquaint the Judge with the Premiſes, after the Cauſe 4 
concluded, at the time of giving Information in tle Cauk 
Let the Plaintiff take heed therefore, (if | it appear by tiYhe 1 
Premiſes, that a Year is elapſed from the time of utterinffezti 
the vords, until the time of inſtituting the Ation) rhat hi 
Propound before the Cauſe is concluded, the Reaſons wi 
he did not proſecute this Sute within a Year, from the tin 
of pronouncing the Defamatory Words. 

4- Now although it may appear by inſpecting the Libel 
by the Depolitions of che Witneiles of the Plaintiff, and th 
time of commencing the Cauſe, that a Year js elapſed I 
twixt the time of uttering the Words, and Commencemen! 
of the Action; yet if theſe Defamator y Words were uttet 
ed in the abſence of the Plaintiff, he being then perhaps! 
remote Parts out of the Kir odom : ; and if he doth inſtitut 
the Cauſe, ſo ſoon as he returns, or at leaſt within a Yelt 
after his return to thoſe Parcs, or that Pariſh, in which tit 
Defamatory Words are pronounced, and doth cauſe Sutt 


to he conteitcd in the ſme, his Action 1s not taken 4WIJM tis! 
Therefore it it dot appear by the Depoſitions, that a Yea (jp 
1s elapſed from the time cf uttering the Words, an befor] of 
the Sute is commenced, th:u2h nothi: Ng 1s depoſed by OFF tio 
Witneſſes, touching the pref. ace or ablence of the Plainff oF 
tiff: Therefore to avoid thc diſputes and queſtions in LI" an; 
the Proctor of the Plaintiff may alledge the probable CaulY a 
of his being ignorant that ſuch words were uttered again fir 


hit 
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 remithim, (»iz-)) that at the time of uttering the ſame, he was 
11 it cofbt of the Kingdom, or in remote parts, far diſtant from 


rty deſhe place, where thoſe words were uttered ; and that he 
amiliahith Inſtituted his Aftion, within a year after his return to 
—— ———— 

1 uentWhole parts, or that Parilh where the Detamatory words 
- Butwere pronounced : Which things being proved, the Plain- 
ption if ſhall obtain viRory in the Cauſe. 

it lea 5. Alſo though the Party defamed has notice of the De- 
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fkmatory words, and doth not commence his Cauſe of 
Defamation, within a year from the time of uttering the 
ſame, and from the time of having fach notice ;, yet 


Cou:2Ymay ke ſue in a Cauſe of Defamation, zfter a year *s clap- 
ome alledging 11 his Tihe!, the ProvincttConNitation 


jent t 
auſe þ 
Cauk 
by tit 
rtering cation, Pronounced In the faid Conſti- eommdem vervorum | 


uthouritate vel Patrls On 


d utter ſuch words, Cc. that thereby 


, . % Ou! inctd;0 it param CC: 
chat totion : And in the concluſion of this 7o#* eur wt 7h paves 
ns WE Libel, the Plaintiff muſt Ceſire that right | oo oo coeu 


he tim 


the Defendant may be pronounced to ”*; 


 LibelY have incurred this Sentence of Excom- 


1nd Wl munication. And Defamatory words ©... 5. 4? 
ſed VF teing proved, (ſuch as contain any 


cemeny@ Crime, comprehended in the faid Conititution ) Sentence 
; ULte'M is to be pronounced, according to the Matters requeſted in 
n2PSUY the Libcl, (that is) that the Party defaming hath incurred 
CIO the Sentence of Excommunication, and that he is to be de- 
a Ye nounced as ſuch 3 and the Defendant is to be condemned 
ich Ul in Charges made by the Plaintif, and is not to be al;folved 
ſe WY from this Sentence of Excommunication, until he doth ſt- 
1 4WI)Y tishe the Church, that is, until he do Penance t2 be af- 
a Yes ligned by the Judge, for ſtanding {o long in the Sentence 
befo'Fl of Excommunication : For the Sentence of ExXcommunpi 


by UF tion pronounced in this cafe, doth afflict the Paity trom the 


; Plat Wy on which the Detamartory words were pronounced, 


nn and the Sentence Pronounced 13 this caſe, 1s {41d to be 
Caury 3 Declaratory Sentence of the Fatt committed. But the 
"5 litisfaction made tothe Church, (whereof mention is even 

A Y now 
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now made) is this z the Defendant convened ought tirſt to to 
confeſs, that he nath £ tevouſly offended God, by malici. 
ouſly uttering Defar 1arory words againſt his Neighbour: 
and muſt name particularly (in the penance) the Plain. 
ii, and the Dct.matory words themſelves z and then he 
ought firſt to ask pardon ct God, and afrerward of the 
Paity grieved. This penance, or rather this fatisfaQtion to 
the Church, ought to be doneeither publickly in the Pariſh 
Church of theParty aefamed,or of the Party defaming,or in 
any other place, to be afligned at the pleaſure of the Judge, 
according to the quality of the Cauſe, and of the Perſons. 
6. Bur ſecing that in all other Cauſes, where any one is 
ſued, or at Aion is commenced againſt any one, to 
have him pronounced to have incurred the penalty of the 
Canon, or the Sentence of Excommunication pronounced 
in the Canon, the Plaintifts who are grieved and injured 
in theſe caſes, arc not wont to commence their Actions di- 
rectly in their own Names, againſt the Parties offending, 
but-only as Promoters of the Office of the Judge; implo- 
ring his Office in that behalf. For example, ſuch an one 
laid violent hands npon a Clergy Man, for which thing he 


Xcommunicate, 'pſo fatto: Orlſuch an one kept a braw- 


ling and a diſturbance in the Church, for which things, he 


Toh incur the Sentence of Excommunication, ipſo fatto : 
Or ſach an one hath Temerarily Adminiſtred the Goods of 
any one : [Deceaſed or doth obIFrut and hinder, ſo as Fic 


Tecalen's cannot have its effe&t, gr ſo as the Goods 
CINor be rrifed and javentor ied, by reaſon whereof, 
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they are Excommunicate, p/ / afto: The Parties grieved 
in theſe caſes, are not wont (if they defire that their Ad- 
verſaries may be corretted an pronounced to have incur- 
red the Sentence of Excommunication inflited by Law) 
to commence theſe Actions and Cauſes in their own Names, 
but only to promote znd implore the Office of the Judge, 
and Object and Article tne aforeſaid Crimes to the i)efen- 
dants, in the name. and of the Office of the Judge, by 
them promoted, Upon the like reaſons therefore, Mr.Clarke 
is induced to believe, that in Cauſes of Defamation, (that 
the Detendants may be pronounced, to have incurred £18 
Sentence of EXcommunication) it is requiſite that the Par- 
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es grieved Sue not in their own Names, but pnly as 
romoters and Implorers of the Office of the Judge; in 
#hich caſes the citect or ſucceſs, may be expected, as in 
Cauſe of Defamation, otherways inſtituted. But in re- 
2rd not. only at this day, but by ancient praQtice of the 
ourts of the Arch-biſhop of Canterbury theſe Cauſes of 
efamation, (inſtituted as to the penalty mentioned in 
he Conſtitution) were and are wont to be commenced 
nthe Names of the Parties detamed, (viz.) to anſwer 
V.in a Cauſe of Defamation, and not of the Office of the 


NS. < . 4 PACO VE tr 
ne jc adge promoted , therefore Mr. Clarke ſubmits to the z6 over one 
to 'lement of the Learned Judges and Advocates, whether gum io 
7 oh rnoit be more ſafe, to commence theſe Cauſes of Defa- &-i convent? 


nced 


ared {* 25 was even now ſpoke in this number, 


tion, according as is practiſed at this day, or in man- © 
; rem, 


r/us Aﬀo- 
durante 
COMVEntionis 


«di. 7+ If any is cited to anſwer in a Cauſe of Defamation, judicio viciſſin 


ing, 


plo- cant rnay In the very ſame Cauſe, reconvene the Plain- 


hi + thar Is, he may gIve a Libe} 1n Preicnce : f the Plain 


f the Plaintiff hath alſo defamed the Defendant, the IDe- /ib eodem |.- 


dice l-pitime 


inltiturt. 


Or< 
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ts 111 To 

3. Fon of Witneſſes, in tie conclntion, con” flaiouzur 
ods Rt the prononncing Ci SENLeNce 3 nn mis 1: 
oof, 0 {5 on In all things, unto the end Of 1.95. 2744. proce 
tud le te : And (as Mr. Clarke Nas COM- 71. 19. )ciit prac de s 
Ad- henly known, and had oy Practiicy j- Fo 123+ LAT Ce FEM 
Sts Dctzmarory words, mentioncd 17 the pts TE 
aw) lYels are mutually proved, a muted! os Tn 

 Wonmpenfation is to be matic, bout 2s to the Penance and 
MNe3, Mi. L "lids ' : 
ize, F Ciarges 3 that 1s, there on2nT t2 2 no Penance Cn- 
fen» (nec, nor any condemnation in Guerages on ec Er Part. 
by Ut It 13 other ways, where two feveril Giuſes of DPefama- 
rk M2 are commenced. And obtjerve, that in Cauſes of Re- 
hat MOvention, though a Cumpeniation or a Compolition 


12y de made betwixt the Parties; yet fcetag Defamers 
IN 7 Law to be corrected, and are alfo by the Provin- 
al Conſtitntions, to be denounced for Excommrnicate 
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Perſons, the Judge may, if he will, correct thele Defamer 
of his mere Office, at his pleaſure. 

8. Now in ſuch caſe where the Party defamed ſucth fo 
Defamatory words contained ina famous Libel, thePlain- 
tiff muſt not only propound that Article which is ſo gem 
ral and uſual in a Cauſe of Defamation, (viz. thar 
Defendant upon ſuch a day, and in ſuch a place uitere 
ſuch words, (Scil. ) the words contained in the famous 
Libel, &c. but alſo another ſpecial and particular Artick 
that upon ſuch a time, and in ſuch a place, the Defends: 
writ and publiſhed, or cauſed to be writ and publiſhed 
a certain famous Libel, annexcd to theſe preſents, | lf tl 
Pani has the Lihcl, it not, then he muſt ſay 1n this ſpe 
cial Article] containing theſe following words, or the lik 
words in elfc&, (ail here muſt be inſerted thoſe Defam: 
tory words, contained in that famous Libel.) Or if th 
Plaintiff has only a Copy of that famous Libel, the fa 
Copy 1s to be azinexed to the Libel, which 1s given 16 thi 
Cauſe of Defamation, adding theſe words, [ the tenor 0 
the Schedule annexed to theſe preſents, which he delirt 
may be accountcd as read, and inſerted here.] And if tix 
Plzintiff proves his Intention, the Parties defaming onthis 


manner are to be puniſhed with 7more prievous_puuull 
"Tent, than thoſe who defame Tn on 
—7z—Alchongh the PlatntilF or the Defendant, _may hat 
propounded: Exceprions againſt Witneſles, [for their d& 
fence,” as they pretend, ] confatning Eccleviaſftical Crimes 
and Defamatory words, for which the Witneiles are lyabk 
'to*be correted in the Eccleſiaſtical Court ; yet If tl 
make default in the proof of Theſe Exceptions, the Wit 
nefles*may commence an Acton,” either before the ſam? 
or any other Competent. Eccleſiaſtical Judge, againlt ti 
Partics propounding theſe Exceptions, in a Cauſe of Deli 
mation ; notwithicanding that the Party propounding th 
ſaid Exceptions, doth at the time of propounding rhe 
proteſt that he doth not propound the ſame, with an intes 
to Cefame the ſaid WitneNcs, Buronty for mis own ju! 
fence In the ſaid Cane: Which Proteſtation is wont ro 
inſerted at tiie end of the Exceptions, or at leaſt in the At 
at the tiraz of propoununs the ſame, 
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10.-In this Lioel 1s inſerted not only thoſe general and 
113] Poſitions, which are put in an ordinary Libel, in a 
Cuſe of Defamation, but alſo the ſpecial and particular 
Politions following are to be added. (iz. ) tem, That 
un-n {ſuch a day and year, in ſich a Caufe, betwixt iuch 
Femons, 7. (chat is, the PT577fiTIn this Cauſe) was pro- 
(mein this Cont Cor 17 .uch a Court, if the Canle of 
Deſzarition Is not inſtituted in the ſame Court, where the 
Wiinellcs were produced) as a Witneſs, and was Sworn 
and Examined, as «ppears by the Atts of the Court, to 
which the f.,- Pirty thus propounding, refers himfelr. 
hm that V. the Facty againſt whom the faid Witnels, _ 
(now Plutntiit In cs Cauſe) was produced, upon fach 
2 (iy and year exhibited certain Exceptions, or rather 
2 certain famous THT; Toch a Polition whereof (con- 
Lining the cect or tenor follswinz) is ſpecified in the 
Lhedule annexcd to theſe preſents : And hece mult be in- 
ferted, the Tenor of chat Poſition, which contains tie 
Defamatory words. Item, That the {aid I. the Deieridant 
in this Cauſe, hath made defautFin proot_oi_the faid pre- 
tenced Exceptions, or rather of the famous Libel, mentt- 


o1:d in the aforeſaid Poſition, or ſpecified in the Sche- 


cule, annexed to theſe preſents: And then the other Or- 
Cinzry Politions are to be inſerted. 

11. If the ſaid Canſe of Defamation is Inſtituted by the 
Wi:refs in the ſame Court, in which the Party detamed 
25 nroluced as a WitneſG ; then afticr Snte 15 conteſted, 
and a Term Probatory is aſlizned, the Proctor of the 
Plintiff may acquaint the Judge, that in ſupply of proot 
ef the Contents of his Libel, already given in tfi5 Cauſe, 
be Coth exhibic a certain Act diſpatched in this Court, (that 


E, hz AFaTpatcned on the diy; 1m which theEFeprions” 


were propounded) betwixt IV. and 44. (wiz ) betwixt 
ſach a PlaintiF and ſuch a Defendant in fuch a day and 
year ; and alfo thoſe particular Exceptions themſelves, 
nl eſpecially ſuch a Polition of them, propounced by the 
Bid 2, (the Defendant in this Canſe of Defamition,) on 
teday and year aforcſaid given into Court, and remain- 
"2 in ctheCuſtody of the Regiſter of this Court, whereot 
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tained in the ſame, referring himſelf to the Acts and the 


—  — 


alledge, tÞ g bhings and matters con- 
tairced in the ſaid At, were had and done, like as IS Con- 


Re5ifry ot this Court, fo Far as they make on his behalf 
tfrecTcondint in L This Canſe of Defamation, hath pro- 
ved the ſaid Exceptions, 1n that firſt inſtance, wherein be 
propounded them, he may reply for his defence, that he 
hat! Þ ed and juſtihedtheTc Exceptions, and that he did 
not propound MT rhe ſme, With an intent to defame the Wit 
Felice who 1s now Plaintiff;-but only Tor his. jult defence 


"mri Cauſe z which Allezation being admitted, 1n ſuppl; 


cf proof of - ie ſame, he may 1n manner and form afore- 
ſ1:d, exibit the ſaid Acts, and the Depoſlitions of the Wit- 
nets by bm pred: aced, upon the aforeſaid Exceptions, 


P:c admit the Defendant has not proved thoſe Exceptions 
30 2 ld inftance, yet he may prove the ſame in this 1n- 
{tannz: And if he COth prove them, he mult be diſmik 


— — . * . . 
Wi:h Char res. from the inſtance of this Plaintiff, who pre- 


tends himfeli fo defamed. But if this Cauſe of Defamation 
1 nct commenced in that ſame Court, u1 which the afore- 
{a1d Exceptions were given, then to prove the Libel, the 


Act and a Exceptions atorcſaid are to be exhibited under 
the Hind of the Regilter of the Judze, before whom the7 
viere £iven, or cle by a publick Inſtrument, under the 
Sez! ©1 the Judge, and the Subſcription of the Regikcer: 
And io in a} things elle, the Defendant muſt prove as be- 
tore, (5c!) that lie hat! already proved the Exceptions 
given by him, 1a tlic brit inſtance; and he muſt alledpe 


2nd prove, like as is ſhewn | rouching the Exhibition of 
an Inſtrument, made upon ar Extrajucicial Appeal} this 
only excepted, that if the Profor doth deny that ſuch Ex- 
ccPtions were >> 3 and propounded, the Plaintiff ougit 
to prove it by Wi fſ-5, (viz. ) by the Regiſter, the Actu- 
ary, the Scribe and Le Clarks, or by a ſearch. And 
ovierve, that if the racer in the name of his Client, and 
Py vertue ot _a tpectal Proxy, did propound the aid Ex: 
ceptions, the De Fade 37 In whole n3me there Exceptions 
were propounded, muſt not be ſued, Hut the Proffor who 
propounded them. Therefore Iet me Proctor beware. It 
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which-are made upon the aforeſaid Exceptions, when the 
Cafdepends betwixt other Perfons, and in the abſence 
of. che Witneſs, do make full proof apainſ this \Vitnelſs, in 
order to juſtifie the proof of the ſaid Exceptions, in this 
C:uſe of Defamation. Admit they do make proof, yet 
the Party defamed may except againſt, and renrove thoſe 
Witncltes, whether the Parry (againſt whom they were 
produced in the firſt inſtince, or Cauſe) did except 
z24inſt them or not, at the time of their being produced 
to prove thoſe Defamatory Exceptions. 


12, In order to get the Sentence put in Execution in 
this Cauſe, the Party who gets the Sent? e, - mui} -Cer- 
tile and exhibit a Citation, accuſe the Continicy, and 
mixe requelt as Is ſhown [tonching the manner 7 r7- 
ting the Sentence in Execution, the Plenary Canis! vitll 


70u come at theſe words [and then a Monjtion ts ts bc 
erranted] inſtead of which words, the Party obtiining the 
Sentence, muſt deſire the Judge to dectce tn! CArty 
[zp2inſt whom Sentence is pronounced} to be called 
appear upon ſuch a day, to ſee Penance cnjoined LINE :N 3 
tFreceve this Penance ; as alſo that he may be acma- 
iſhed to pay the Charges, and ſo on accordin? 7 £0 for: 
Which Petition the Judge grants ; and it the Monirion is 
executed upon the Party in Cue tim? and pncts and 1s 
brought into Court with an Authentical Certificate, it tbe 
Party dath not appear, Penance cannot be enjotied 11 Pee 
nlty of his Contempt, at leaſt he cannot be admoniſhed 
todo the ſame, (the reaſon 15s, becauſe that alrhon 'h Pe- 
nance might perhaps be enjoined in Penalty of | hes Con- 


tempt, yet the Party not appearing, he cannot Þ2 aUnge 


my 


\ 


niſhed to perform the ſame) but he 1s to be ExXconttiit ite 
Cate in Penalty of his Contemnyt : And it he appear aicer- 
WarC c, the Judge may (E: the Petiiion of the PLaIT "1D, 
alizn the Defendant to do Penance, for uttering 17-1. 3; 
fim2tory words : (4. ) If the Defimatory wo2riis wore 
Wtered in a publick place, then the Penance 1» 10 97 +.3N0 
Publickly : Though it is wont to be done in 1: 
Church of the Party defamed, in time of Divine + 
in p preſence of the Party, (if h< thinks {ft bc | 
br: Linnea Veſt nents mu! not 10 : 
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Correction. Bur if theſe Defamatory words are utterg 
in 4 private place, then the Penance 1s to be done in th 
Houſe of the Partydefamed, or in the Houſe of ſome honek 
Neighbour ; and the ſaid Penance 1s-wont to be enjoing 
on this manner : The Party defaming mult ſay publickhor 
that in ſaying ſuch and fach words, (Scil, thoſe wore 
which the [udge has pronounced in his Sentence, were 
ſpoke) lie hath detamed the Plaintiff ; ad therefore h! 
mu; firſt beg pardon of Almighty God, and then of th 
Pai iy defamed, for mrering Theſe words. I us Penan; 
bein” c-:deicdand enjoyned on tos manner, the Judge x 
the zcLition of the Party defamed, muſt admoniſh til | 
Party dcfaming, to perform the fſzid Penance on ſuch; 
day, and to certifie under the Miniſter's Hand, (and ti 
Bands of thoſe who were preſent at the time of doing 
this Penance,) as to the manner of performing the ſane 
on that day; orelſe to appear upon the ſame day, to ſe 
kimielf Excommunicate, for not doing according to ſuc) 
Monitions 
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CH AP. VI 


Vf Double QUERELES. Their Difference, and 


the whole Order of proceeding in them, 


» iy - 


i. Of a Double Ouerele in a Cauſe about a Benefice, what 
it 15. 

2, What things are contained in this Double Ouerele, and the 
form of it, 

3. The manner of F xecuting this Double Querele, and what 
things are to be done by the Party who # preſented to the 
Lrumng. 

4. The manney of obtaning a Citation Viis & modis, if the 
Biſhop cannot be Cited. 

5. 1n what caſe the Party preſented 1s not bound to expet# 
the time aſſigned the Biſhop to Deliberate , as to the 
Inſtitution, 

6. The form of Certifying the Double Quercle. 

7. The Petition of the Proftor, in order to get the Fudge his 
Decree, when the Double Querele 1s returned, if the 
Biſhop appears not. 

8. The form of the Oath to be taken by the Miniſter, tobe In- 
ſtituted to the Living. 

9. The manner of proceeding in this Double Querele if the 
Biſhop doth appear. 

10. Of a Double Ouerele in other Cauſes. 

11. A Third Perſon may come in for his Intere# in theſe 

Double Querelez, 
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+ Gail. bi. 1. Fa Clergy-man is preſented toa Church, - and dothe 
obſ. 23.55 The- hibit this Preſentation before the Bithop of the Dioceh 
dj. deappel. 1's or his Vicar General in Spiritu2l things, who has power 
2"... inſtitute, and doth requelt to be inſtituted by him ; if th 
Tr lit. de 1Ure 

parronzms = Bilhop doth refuſe to inſtitute and admit him, he mz 
Pauli d? C:li- Complain thereof, to the Official of the Arches, or to th 
arms. part *. Judge of the Court of Audience, which Judges are won 


arts 2. "+2 to write hack to the Biſhop I in form of Law ; to the folloy 


Ow” ing Effects, and that Reſcript is called a Double Querel:, nd 
* Non fit i ft; The Donhle Qnerele * is to be drawn in the nameofÞ"cy 
mend. ant che Jude e, who grants the ſame, and mult be —_— m 


Lpjuun 5. an ordinary Citation 15 directed, and this Double QuerclM! : 


"F4 corflie. Fc mult firſt contain briefly theſe things, (viz.) That ſuchaÞ" 
4% cf 4ng//- one being preſented to ſuch Beneiice now vacant, hath de 


_—— wil all -: fired Inſtitution, and the Biſhop hath refuſed to admit hin, 

4 abepi0f9 /' Then ought to be inſerted, not only the Monition, but alf 

me Fa ” a8; fu , theCitationandan Iahibition as follows. (viz. ) Firſt, The 

5 eomem di. Biſhop or his Vicar General (who hath power to Inſtitute) 

\ emn.C:,94, muſt be admoniſhed to admit and inſtitute 1V. the Perſon 

preſented to fach a Church, within ſuch a time, (to wit) 

: with x nin2 days, or ſometimes within fifteen days ; three 

| of which days, (if nine are appointed, ) or five, (if fifteen 

| are appointed,) are wont to b2 aſſizned the Judge, (from 

hom it is complained) for the firſt Peremptory Term, 

and three or five for the ſecond, and three or five 

tor the third Peremptory Term, and. a Canonical 

ionition : V/ hich days being elapſed, and the ſaid IV. not 

| a ae nted, nor ſuſti ce hcing adminiſtred, the Biſhop 

. (| mult te Cited to appear in Perſon or by his lawful Pro- 

| CLor Shel is ſutuciently i1(tructed) upon the tenth or 

| fifreenth div, afrer the Execution of this Double Querele, 

1 (if it be a Co zurt Day} or otherways upon the next Court 

þ Day, (as in an ordiaary Citation) and alledge and ſhew 

| 2 re2{onable and [zwful Cauſe, it he hath or knows a0 
$4 Wily {for his his nenlect, and the not adminiſtring 

b- Inftice) tho right of inſticuting and indutting the Micite 

4. 17 pretented,, may not occrr tothe Judge who grants T11S 

[1 Dole Querele, and why the Miniſter thus preſented, £" 

0: 532% be iniyitured and induced pon his Mandate. "4 
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and alſo to Inhibir him, according to the Te; 
Inhibition therein mentioned likewile : 
:ng executed within three days, the Miniſter who was © ' D. D. in 


= - ” ,\ 


ke bi:top and his Vicar are alſo to be inhibited. that 
hilit this Double Querele depends undetermined, they do 
ot attempt to do any thing, in prejudice of the Party 
omplaining, under Penalty of the Law. 
eſiry that this Inhibition be made ; for ſometimes the 
ſhop, or the inferior Judge, after the Execution of this 
Double Quercle, and before it be returned, (at lealt be- 
vre the day of appearance) doth admit another Clergy- 
nan, to the great prejudice of the Party complaining, 
nd in contempt of the ſupertor Judge. 
hey do, they are ſaid to have committed a greater con- 
empt than if they did it, where 10 Inhibiton is: And ſuch 
1 Admiſſion being made, (after the Execution of this 
Double Querele, and after the aforclaid Inhibition, grant- 
d by the Jucge who grants this Double Querele) is firſt 
f all to be revoked, and to be declared as null, 
id, The Arch: biſhop alſo, (whoſe Juriſdiction and An- 
bority is contemned in this caſe,) and likewiſe the Offi- 
al of the Arches, (as appears by the ancient cuſtoms of 
ut Court) may proceed againſt the Biſhop thus attempt- 

7g, in a Cauſe of contempt, and may correct him at his 
Jeafure, Canonically ; yea alchongh the Perſon preſeated, 

nz obtaining this Double Quercle, were found altoge- 
ner unfit, in reſpe: 2X of his Converſation, his Manners Tatht FR 


ty preſented mull he ocure {ome Literate Perſon to ad- ; 
month the Biſhop, to inſtitute the Perſon preſented, to” 
eminiſte T Juſtice, within the time mentioned in te Dov: /. 
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Oath of Supremacy ( according, to the Statutes of th 


Realm, {ct forth on that behalf) and of his Canonical oſs 
dience to the Biſhop, or any other Lawſul Oath, require medi 
in this caſe, And this the Party ET muſt doat tu} ®*) | 
times morc, within the time preſcribed, (viz. upon cac ne - 
third day (if nine days are apnointcd,) or vnn thift”* Þl 

fifth day (if fifteen days are appointed for the Inſtitution Wee 
2t l-aſt, if he can have the preſence of the Biſhop; if Þ'" ©* 
cannot, then he muſt make a Proteſtation hercof, and o'® : 
queſt Witzcſſes to give their Teſtimony upon it: Andit der 0 
the Biſhop within the time aſhigned, rakes no Care to inſti q 1 
tute the Perſon preſented: then theſe deliberatory day + 


being elapſed, the Perſon preſented mult take care that 
the Biſhop be Cited according to the Tenor of the fa 
Double Quer cle, 
4. If the Biſhop doth abſent himſelf from the Mandatary 
or rather is hindered by other urgent Aﬀeairs, © as the 
Mandatary cannot cite him ; the Mandatarty muſt fignitt 
(with all Cue Reverence) to thoſe of the Family of the 
iiſhop, that he hath a Cuation, (vis.) a Double Querel: 
it the inftance of A. the Miniſter preſented to ſuch a Bene 
fice, t5 cxccute upon the Biſhop, and muſt detire tht 
may Core to the Speech of the Biinop z which if he dots 
not 6! Lair, the Perſon preſc nt2d mult expect Lt1at day 
which va5 tntended for the viſhop's appearance, if 71 cal 
he had bebn Cited, znd then get him called, and if he 
Goth not appear by his Prottor, nor ſatisfie the Contents0 
fie Touble Querele, a Citation muſt be Decreed again 
hi, v1 C moais, as In other Cauſes ; but before the ſame 
Is £xccuntes, a Petition mult be made by the Mandatary, 
to the inteet that he may have acceſs to the Biſhop, to 
xecute the Mandate npon him perſonally, and if It 
cannot ſy do, then the ve 4 is to beafiixcd to the outer- 
moſt Doors of the P11 op's Palace, or of the Houſe where 
the [1:1.0p reſides, or ciſe upon the Doors of the Cathe- 
pral Grurch of bis Vimoprick, 
5. if the Biſhop is admonihed by the Mandatary, Or is 
requel! ted to adminifter Jaſtice, and admit the Perſon pre- 
nied as above, and aftcr the aforeſaid Mandite is Exectt- 
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, or to admit him ; then the aforeſaid Mandatary may 
mmediately cite the Biſhop to appear as above, and the 
:rty preſented is not bound to expect the time given in 


im to conſider of it, and he by expreſlly refuiing to inſti- 


der of It. 


tihop to inſtitute the Party, but alio as to thoſe days, in 
which the Party preſented did Cefire himfelt to be inſtitu- 
td, alſo on what day he cited the Biſhop co appear, and 
en what day he inhibited him ; and if the Biihop refuſeth 
to admit the Party preſented, the Mandatary ouzht like- 
File to ccrtifie that. 

7. On the day aſſizned for the Biſhop's appearance, the 
- lf aintifts Proftor muft exhibit his Proxy for 2. the Clergy- 
man preſented to ſiich a Benefice, Cc. and bring 1a the 
Original Mandate, with a Certificate indoried thereupon, 
aad muſt accuſe the contempt of 4. }W. the Biſhop, who 
" jelſf #35 admoniſhed to inſtitute my Client, to the Church of KR, 
Within the time ſpecified in this Mandate, and to admini- 
0 fer him Juſtice, or otherwiſe to appear on this day, in 
this place, to ſhew Cauſe, why through this Neglect, the 
right of inſtituting the ſaid 7V. ought not accrew to this 
ol <9ur, and the Judge thereot : And fezing he has not taken 
telfſ Ere to inſtitue the ſaid Plaintiit, nor to alminifter Juſtice, 
tor to appear, nor to alledge any Ceule z wheretore the 
r Proctor muſt delire that he may be accounted Contuma- 
doe, and in penalcy of his Contempt, that it may be pro- 
nounced and Decreed, as 1s mentioned in the {aid Mans 
of 6ite, now brovght into Court, (tht is) ther, it may be 
e- Pronounced for the Jurifdiction of this Court, and that the 
cM [12it of Inſtitutiun, Fc. doth accreww to the Jadge of this 
e- | Court, through the Negleci of the Biſhop, Thea the Judge 
4 Pk cauſe the itd Biſhop to be called three t,cies pablicaly, 
and 


he Double Querele, Þ that is, he is not obliged to go to + 7, weroce 
he Biſhop, nor to cite him, after the Cays alligned to in-/# 9% Fyiſco- 


. . . - WY 27 bu 64 I, 
tute, are elapſed 3 the reaſon Is, becauſe time was given//*! T7 : 
elXCTIE FC ICU? 


* - x = admittere pre 
ite, doth refuſe the time given him to deliberate or con- rium, p6- 
6. The Mandatary ovght to certifie the Party complain- _ ow 
Inz, or his Proftor by Letters, or by a Subſcription indor-,,.;.. 
2d on the back .of the Double Querel?, not only as to 2s 45/.,.; 

he day of the Execution of the Moni.ion, made to the juxi4 Cie {7 
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—_— 


1he Praftice of the PART. YI 


and if he doth not appear either by himſelt or his Proctar, 
the judpe muſt pronounce him contumacious, and in ye; 
nalry of his Contempt, he muſt Pronounce the right of 11- 
ftituting MV. to the ſaid ReQory, to be devolved to his 
Conrt, through the neglect of the Lord Biſhop, and mf 
decrce the {41d 1. to be inſtituted to the ſaid Church, and 
that the Ordinary of the Pl:ce, (viz.) the Arch-deacon 
Niall be commanded to induct him. In theſe caſes, the 
aforc{aid call being made, the Judges are wont to remit 
the Miniſter preſented, to the examination of t':e Arche 
Pilhop, that it he finds hum capable, he may write back to 
the [udige, in order to have him admitted : Then a Bond 
muſt be entred by the Miniſter to be-Inſlitured, to key 
harmlcfs the Judge (who inſtitutes him) by reaſon of this 
Inſtitution, according to the uſe of the Regiſtry, In theſe 
ira the like Cavſes, it hath been uſed (time ont of mind) 
that the Letters of Inſtitution are to be paſſed urder the 
Seal of the Judge, and to he delivered to the Party, and 
a Mandate 1s to be decreed to the Arch-deacon of the 
Place, for his Induction : Which Arch deacon is wort 
and onght cither Perſonally, or by his Official, really and 
actully to induct the Miviſter inſtituted to this Benefice, 
and give him rcal poſſeſſion of it. 
8. Now the Miniſter preſented to a Living, before he 
is inſtitvtcd, ovghr firſt ro take the Oath of Supremacy, 
tentioned in the ACt of Parliament, and then he ought to 
£ubſcribe the Articles of Religion, mentioned in the ſaid 
Siatute,and then he ovght to Swear Canonical Obedience to 
theArch biſhop of Camrerbury,and (if he bea Vicar) he ought 
alfo to Swear, that he will keep relidence in his Vicarage. 
9. If the Piſhop doth appear, and doth alledge ſufiict- 
ent Cavſes, why he did not admit the Miniſter preſentcd, 
35 for Example, becauſe the Church is already fn:l, by 
rcaſcn of another incumbent z or that the ſaid Miniſter 1s 
infamous, vicious, ſy moniac?1,or oncunTearned,To as that he 
cannot give an account of his Faith in the Latin Tongues 
or that he h3th another Benefice, much exceeding the Li- 
ving in Conteſt, in value : Then they muſt proceed in this 
bulineſs, as in other ſummary Cauſes, and both Parties may 


reply,give Duplications,and except againſt the VWitneſles,2 
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— i other Summary Cauſes : And if in the end,theſe Cauſes al- 
of z2d by the Biſhop, are not prov'd,it muſt be pronounced 
MX*W:hove, (by the Definitive Sentence, or the Interlocutory 
t-W-cree) for the Juriſdiction of the Judge, and the Party pre- 
y ted is to be Inſtituted,(thePremiles before ſpecified being 


ſſerved)and the Biſhop is to be condemnet in Charges, But 
the Biſhop doth prove thePremiſes objected,or any part of 
m (in order to [ſtave off che Intention of the Plaintiff )why 
was not obliged to Inſtitute the ſaid Miniiter,and that he 
not contumacious for not Inſtitutiag him, (notwithſtand= 
he were admoniſhed as above) then Sentence is to be 
ren for him, and the Miniſter fo preſented, 1s to be con= 
mned in Charges, which are made on behalt of the Bi- 
dp. But if the Biſhop will not conteſt, nor defend the 
reſaid Sutc, the other Clergy-man, (who policlles the 
nefice in controverſy, or is perhaps preſented to it,) 15 
ont to take the Snte upon him, and appear and alledge, 
t the Church is full, in reſpect of his Perſon. Bur if 
eſe Alledgements are given on the part of the Miniſter 
eſented, and not of the Biſhop, the Judge of the Que- 
le, is wont firſt to pronounce for his Jurildiction in this 
mf, and that the right of Inſtituting is devolved to him, 
1 to his Court, (if none of the Premiſes obſtruQt) be- 
uf? the Bihop hath all-dged no Cauſe, why it may not 
pronounced: Yet theſe things ought to be done, in 
wty of the contempr of the ſaid Biſhop. And though 
boy eother Miniſter who is thus prelented to the Living alſo, 
Wont to taxe this Sute upon im, yet it the Bi- 
te Ml! pleaſeth, and if he gives a ſuficient Mandate 
It, the Clergy min (wh ts 41l9 preleaced to the Be- 
ice in controverſy, and who iatends to oppoſe the Ad- 
7 on of the Party complaining) may ce a Proctor, in 
by ename of the Biſn9n, to alledze roſe Caules againlt 
| Admiſſion of the Party complaining: And ia this caſe, 
he auſe theſe thinzs are ailedoed i2 the Name ol the Bt- 
j a ' Ce ao tie ef fr pbrmnm at 
D they Ou2nt. not 9 Pronmunce rar tie Tarif 110t;on of 


p tudge, unleſs in the event of the Provs, or non pro- 
- Wo theſe Alledgmencs. But cbſ:rve, titit if the Cauſe 
n1s ' . = Ee 1 ; ; 15 " Py hs ; 
T, Jt? Eiſhop hath refuſcd to admir the atoreiſiid Clergy- 
as 0 (#ho took ont the Double Quiorcle? bs this, (Vil 
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that another Clergy-man is alſo preſcnted to the ſaid By 
nefice, this Cauſe 1s not ſafhcient, and concluding, fo x 
to excuſe the Biſhop's Negligence. For if two Clergy-men 


are preſented to oF& and the fame i>-nefice, The Bilhop to 
purge his Negliger:c, ought co make an Inquiſition = 
the right of Patronape 3 and he is altogzthier negligent, (if 
while the Church is vacant) two Minilt.:-s are preſented 
to the Living, and the Biſhop doth not procce'l to an Inqui- 
ſition. Bur it it doth appear to the ſudge, {'o whom itis 
complained for Juſtice as above) that the 121d Ai ſt Clergy: 
man, thus complaining, ought not to be admitte 1, by rex 
fon of his Incapacity, or other Defects, if the 1econd Clergy» 
man (exhibiting his Letters of Prei-ntation, to the Church 
in controverſy, and detiring to be admitted to the ſame) 
is found capadle, he is to be admirted by the ſaid Superior 
Judpe, and is not to be committed to the Biſhop : Becauſe 
that in this Vacation,through the Negligence of the Biſhop 
the right of inſtituting doth accrew to the Superior Judg 
But admit no Cauſe can be objected againſt the firſt Cler 
gy-man, as to the ability of his Perſon, and that (throuy 
the Negligence of the Biſhop, alledging no Cauſe, ©c.) It 
be pronounced for the Juriſdiction of the ſaid Superio 
Judge, and admit that one of the Clergy- men doth nl 
to have his Admiſſion to the ſaid Benefice, the Judge 
this caſe, ought not to admit cither of the Clergy-me! 
although nothing is objected againſt them, becauſe the 
are preſented by diverſe Patrons, but he ought to procee 
in the buſineſs of Inquiſition, as to the right of Patronage 
and then Inquifition being made, the Jadge ovght ro 20M 
that Clergy-man, for whom the Verdict is given. Laſll 
The aforeſaid Clergy-men ought to take care reſpettivel) 
that they exhibit their Letters of Preſentation to that L 
ving in controverſic, within ſix Months from the time! 
its beirg-vacant, jeſt perhaps the ſaid ſix Months belt 
clipſed, the Biſhop (to whom by reaſon of the lapis 6 
that Term, the Collation of the {aid Beneſice dath-belon 
docome in for his right, or another third Perſon, to wid 
the Biſhop hath given the Living, by the lapſe of the Ter 
For ir. this c2ſe, lix Months from the Day of the Living 
coming, vacant, is ſufficient to make the Term lapſed, nd 
withſtand! 
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withſtanding the dependance of the aforeſaid Sute, if the 


Pitron or Patrons have or hath not preſented within thoſe 
fx months. For it 1s not ſufficient for a ſecond or third 
Clergy-man to come for his Intereſt, in a buſineſs of Dou- 
ble Querele, commenced againſt a Biſhop, or that the 
firſt Clergy-man, who was firſt preſented, do alledge that 
he was preſented, but he ought to exhibit his Letters of 
Preſentation, and deſire his Admiſſion and Inſtitution, and 
then the time doth not lapſe. 

10. Likewiſe alſo the Official of the Arches, or the Au- 
ditor of Cauſes of the Court of Audience, may write back 


by way of Double Querele, Þ in any other Cauſe, where + Marantz 
Juſtice is denyed, not adminiltred or delayed ; to wit, if 
theT-ferior Judge doth refuſe, or 1njuſtly deter to prove |." > 
IWillexhibited by an Executor, or to grant an Atmini- ,y., v. 114. 
ration to the next of Kindred who delires it ; or doch TE> 1/4; ad me 422- 


ful: to revoke an Almiritftration, which 1s illegally g:an- 
fed againit the Law and the Statute ; if this Perifion be 
a three ſeveral Court days, and that it may be 
done inſtantly, the aforeſ11d Superior Judge may write 
back to the Inferior Judge, by way of Double Querele, 
In manner and form as in the following caſe. It a Judge 
In remote parts, or the Biſho2 of any Diocele, or his Offi- 
cal, or any other Eccleſiaſtical Judge, doth aſlign to hear 
Sentence in any Eccleſiaſtical Cauſe, for four or more 
Court days together ; and ſhall be informed by the Party 
who deſires the Sentence, as well in matter of FaCt, as in 
the Law, and yet the Inferior Judge, will nor, or doth 
unjuſtly defer to pronounce Sentence, cither for the Plain- 
tiſor the Defendant, though he be often called upon, and 
requeſted very earneſtly, and at ſeveral times to do it, 
{S:l,) three ſeveral Court days, cither of the aforeſaid 
Judges of the Arches, or of the Audience, may at the Pe- 
tion of the Party grieved, write back, by way of a Doy- 
ble Querele, and admoniſh the Inferio? JITTeTS Pro- 
nounce Semence, and Adminiſter Juſtice, within ſomeTon- 
Een Te, (242, ]_Bthin Bteen 0ays, as above, or 
dtlerways he muſt be Cited to appear upon the fifth, ſixth 
or tenth day after the Execution, ©c. (according to the 


liſtince of the Judge, from whom it is complained) 
Z from 
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from the Court of the Judge, (to whom it is com plained, 


Scil. the Superior Judge) to ſhew cauſe, why (by re 
ſon of his negligence, in not adminiſtring Juſtice,) the 
right of proceeding in the ſaid Cauſe, (according to the 
Atts, and things done before the ſaid Judge, ar the time 
of Executing the ſaid Double Querele,) and the right of 
Pronouncing Sentence, may not be devolved to the ſaid 
Court, and the Judge thereof : And it mult be proceeded 
in all things, as above; that is, if the Interior Judge being 
Citcd and Admoniſhed, doth not appear, nor doth alledge 
any concluding Cauſe, why he hath not done the Premilles, 
contained in the Double Querele, he is to be pronounced 
Contumacious, and in Penalty of his Contempt, it is to 
be pronounced for the Juriſdiction of the ſaid Superior 
Judpe, and it is to be proceeded in the Cauſe, according 
to the former Aqs, and as is uſually proceeded in the 
aforeſaid Cafes, about the proving of a Will, or the grant- 
ing cf an Adminiſtration : ; and then a Monition i is to be de- 
creed, (when It is complained for the not Pronouncing 


Sentence) as well for the Proceedings, as apainll the 


Party Querelate, that is, the Adverſe Part 'ty, to appear 


{ome day, to ſee further Proceedings made in his preſence 
ng to the form of the former As, and elpecialj 


accordl 
to Tee and hear a Term aſſigned, on which Sentence may 
be Pronounced, and to Tee Sentence pronounced on that 
Term. If the Party Citcd deth appcar, and if The Pro- 
ceedings are tranſmitted; they muſt proceed as in other 
Cafes, according to the form of the former A Atts, before 
the Judge to whom it is complained : But if the Adverſe 
Party appcars not, he is to be Excommunicate for his 
Contempt, thoſe things being obſerved, which the La 
requires ſhould be obſerved in thet behalf. Likewiſe i 
a ſudge and a Regiſter, do not take care to tranſmit the 
Proceedings, accorcing to the Monition, they are to I 
Excommunicate, as in a Canſe of Appeal. Yet obſerve, 
that if the Party complaining, doth deſire expedition it 
the C:nſe, and doth juſtly ſuſpet, that his Adverſfarſ 
(with intent to protratt the Sute) will not appear, but 
will r:ther undergo the Sentence of Excommunication, 
and will perliſt jn the fame, forty days together, he my 
ge 
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ret a Clauſe of Intimation inſerted (in the above mentioned 
tation againſt the Adverſe Party, to ſee Proceedings 


q made, according to the form of the former Acts,) that if 
;ne($.0© Party Cited doth not appear, then the Judge doth in- 


end to proceed according to the former Acts, and allo to 
he Pronouncing of the Definitive Sentence, jnclulively. 
nthis caſe of Citation and [ntimation, the Judge may pro- 
xd, and pronounce Sentence, in Penalty of tlie Contempt 
f the Party Cited, and the ProceeCings are valid. Like- 
ik the Superior Judge, may at the inſtance of the Party 
rrieved, Write back, by way of a Double Querele, if 


i, or_the Defendant, and the Inferior Judge, (though 
he is often called npon, and requeſted inſtantly, (and that 
pon chre2 ſeveral Court days,) to admit the {ame} doth 
not ad mir the ſame, or doth injuſtly defer the Admilion of 
It, by aſligning to hear his pleaſure from one day to ano- 
ther, upon kis Admiſſion thereof, and fo doth injuilly de- 
fer the Sute, the Party thus gricred, may 21!o appeal 


zwoid expence, the Parties grieved in this caſe, do chooſe 
rather to obtain a Donble Querele, than an Inhibition ; he- 
lieving and hoping that the Inferior Judge will admit the 
Matter, or Allegation, and adminiſter Juſtice, and pro- 
nounce Sentence, rather than the Cauſe by means of this 
her (Double Querele, ſhould be tryed before the Superior 
ore fJulge; by reaſon whereof the ſaid Inferior Judge wouid 
re MF his due Fees, which are due to him for tn2 Prot 
his tion, and diſcuſſing of this Canſe. For in a cafe of Dou- 
an MP! Querele, if tie Judge is admonitked ro auminifter 
, if M/Iſtice, and doth do ir, upon ſuch Monition, the Proceed- 
rhe "085 are nor to be tranſmicted, but it ts oche: ways in Cau- 
he M5 of Appeal. 

vel 1! In a Cauſe of a Double Querelc about a Benefice, 
in {2 fdird Perſon may come in for his Intere't, as is ſhewn ar 
Ir the Firſt Chapter, and Firſt Sect of this part, at the 
Ephtcenth Number. 


[OLCCU - 
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z concluding marter, or Aliegation 15 given by the Plain- 


from this delay, as is ſhewn in Caules of Appeals: But to. 
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SEC Tt. oy. 
Mil 
of Pr; 
i. IIoat tre Regt cf Patronage 15. to be 
2, The reaſon, manier, and order of the Biſhop's appoinueny ri 
a aay r0 proceed 11 this Buſineſs, and A Aonition 4 aſa fe 110 
the Patrons, ana the Clerks preſented 5 and the mwtte!! 
order of ms aking preparation for the enquiry about 1aggot th 
Buſineſs A =ener 
3. Tye reror or effe&t of the Articles which are to bt WE viict 
”; [tre d in ts By ſmeſs. out t 
4. The ma-ner |  Proceedir.s 51 t/2 [aid Buſixeſs of inqun Door: 


at foe tine & the return 9 the aforeſaid Ciran$rt i 
Almaate, 


HE Right of Patronaze is a power (belonging os for th 
Patron for cert: in Cz uſes) of preſenting to the bY 3:c:7 

ſnop, a Miniſter to be inſtituted to an Eccleſiaſtical Ofi prefer 
or other Eenefice becoming vacant. T Mu: 


EE Sn; 6s buen If two Patrons have preſent ti: ; 
- R710 REY WEEN ia ca tothe Ordinary reſpeail f:r :» 
"05:4 -:11/44 1. C»;, 15, and theſe Clergy-men do 1n{it IM 22, 
5: XN. 4. Deirtiro tr-8. jor - have their Aumiſſions, and the BIiv tt: © 
iS 41 TORS ' © **. . by admitting tie one, doth rejeas wy \ 
Ee. other; he that 1s rejected, or at 5 i | 
h1z P-tron hath an Action againſt the Biſhop, (not io 0 i--; 
EcclefizRical Cone) bur zt the Common Law z and Mt: 


bring a Q#.4re Impedir, of the lixe Aﬀtion zpainſt El 
T hetf 


on 
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that ir ſhall be proceeded in the bulineſs which is called the' Knit Kb Tn 


Right of Patronage : ; that 1s, the Biihop | is to appoint uliy, dil bs 


2 certain day, to fit ia the Church which is vacant, and e://y 4.:my #9 


muit decree a Vionition againſt the Patrons who preſent, £ cafe 0n2 of 


znd the Miniſters that are preſ: area to be preſent then, to," 1 
* the Proceedings made in this bulineſs, according a5 th hy m the otter, 


L:w requires z againſt which day, the Bi oP muſe take 21.4 1oſtiurs 
care, tht fix Clergy- men, and lix Lay-men (wno are” my Wd wo 
barijolues [ &* 


Neighbours, or live near the ſaid Church) be Ciced to the |, {70 
CE. ie TO & VIS 
efect here mentioned, (Scil.) to be preſent : 2t the day ha Rees” 


p, 


end place aſſigned, to take the Oath of making a fait bful at quod dis 
enquiry, upon certain Articles, thn an there to be ad- ©” OS 2 
minitred ro them, touching an enquiry abour the Right, 
cf Preſentation to the ſaid Benefice. A publick Edict is alſo z4;ze ur of 
t be decreed againſt all who ha e, or pretend to have af 
2ny right or intereſt in the ſaid buſineſs, that they be pre- 
ſent on the day and place aforeſaid, to propound their [n- 
tre? 11 that behalf, if they have any: And againlt the Gay 
of tile appearance of the {aid Perſons fo Cited, as well in 
zencral, as in ſpecial. Articles are alſo to be drawn, 
Wiic are to be enquired upon, by the Parties Sworn ; 

tie pPublick Evict is te be affixed to the outermo? 


dut 
Door s of the Church in'Controverſie, in time of Diviae 
8 


3. The Articles are theſe : Aer who hath or did pre- 
katlif, to the Church of IV. a iſt Vacation, as alto 
fir the: two or three 1:7 > cimas, argh the fatd Living being 
icant. Jrew, \Vhether cr no the Perſon or Pcrions who 
prefented the laſt two or ho Vacancies, have pretenred 
2207 71s or their own Titles, Item, \Whether or no el- 
tr of the Clergy-men prefente?, be a9re1], or ſuſpected 


Nr any n%torious Crime, | 1S. Of Here ſy. S:mony \ Patjury, 
Avu] er; or Drunakenneſs. [tem, Wetter OT T nel of 
te lor men now preſented, h14'1 given or Promiſed 
*y M5715S Or reward by himſclf, or by any other Perſon 
Ia 21s -2me, or by his confent or ar Drobation, diredlyor 
Ifircf1;, (in order to obtain 5 Preſentstion to tlie ſaid 
Enefce r2 the Patron thereef, or to 22y other who 

Z 2 Fath 


* Therefore in theſe caſes, the Bilhop 1 is wont to decree * 1 are of 


om bo ior WI ie HS; 


f/ OHih ld =” 


- 
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hath preſented the faid Clark, or procured him to þ; 
preſented, 

4. The aforeſaid Mandates, as well againſt the Clergy, 
men, and the Lay-men, as alſo againſt the aforeſaid Per. 
fone, is well in ſpectal, as In general, ought to be duel 
and avtnentically certified, (viz.) either by the perſs 
nz] Oath of the Mandatary, or by an Avthentical Certif 
cate, a4ithenticaily Sealed, and writ on the backs of the 
aforeſaici Mandates 3 and the Partics Cited, as well in ſpe- 
ciil as in general, being publickly called, and appearing, 
it mult bz proceeded in the ſaid Bultneſs, in their preſence, 
and in Penalty of the Contempt of rhe Parties who do not 
appear; they bring firſe prononced Contumacious, 2c- 
cording to the Tenor of the aforefiid Mandates, and the 
Lay men and the Clergy-men, arc to be Sworn to wake 
a f:ithfol} enquiry upon the Articles then miniſtred, and 
publickly read, and delivered to them, and of returaing 
in their Verdi or Judgment, upon the ſame day, or if 
tic Cauſe be dubious, within two or three days; andit 
tlic aforeſaid Jurors, or Enquirers, do return their Verdid, 
Lhat ſuch a Patron, or Perſon preſenting, was in poſſeſſion 
of the Right of Preſentation, at the time of the laſt Vac 
Linn, the Clergy-man of this Patron, (if none of the afore- 
#14 Articlcs obſtrna) is to be admitted. And here it isto 
be noted, that the aforeſaid Patrons, are wont to take 
care, that Advocates, ani thoſe who are skilled in the 
Statute Laws of this Realm; be preſent at the time of Exe- 
cating the afcrefaid Inguitition, to inform the Conſciences 
ot the Jurors; and to exhibit, at leaſt to ſhew theſe In 
Qu:hcors the Inſtruments, and all manner of Evidence 
ic7 he proot of the Law, about the right of Preſentation. 


| >| 
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CH AF 1X; 


The whole order of Proceeding againſt TEMER ARY 
ADMINISTRATORS. 


” SECT. 1. ; 
it» When and in what caſe this Aftion goth lie, and when 
\ an Aftion of Detinue doth lye, and what words are moſt 
fit to uſe in the Articles given m this Cauſe, 
2. What things are neceſſary and preparatory to be dove, bes / 
fore this Aftion be begun, in a Cauſe of Temerary Aa= ? 
miniſtration. 
3. The Tenor of the Sentence in this Cauſe. 


Hen one citra mortem teſtatoris, gets Goods of the | 
Deceaſed's into his Hands and Poſleſfion, then do Q{ , © | 
Articles properly 1lye, in Cauſa Temerarie Adminiſt rationts : +8 
When he had them, ence qvrrens reſfererics © poſt mortem de - TH 
Uinet, then the Law preſumes he had, Int hath them, ex 4 MS il 
raaztione defuniti dum vixit ; and in that caſe, an Action of — eel, | 
[ Vetinue ] doth lye : -And therefore, if in this laſt caſe, FI 
you ſue in a Cauſe of Temerary Adminittration, a Prohi- 


dition will lyez but in your Articles, uſe not the ward 
{Detiner] but other words, [ A roar for 
ett: will give ground for a Prolibition, more than 
lie other, 

2. Before theſe Cauſes of Temerary Adminiſtration are 
commenced, the Executor ought to ſhew to the Party who 
oth Temerarily Adminiſter the Goods of the Deceaſed, 
the Will of the Deceaſed under the Seal of the Judge who | 
proved it ; likewiſe the Lawful Adminiſtrator ought to | | 
ſiew the Adminiſtration of the Deceaſed?s Gonds, under 1 
FW the Seal of the Judge who granted it, that fo it may ap» | 
Pear to the ſaid Party, that the iame Goods are Lawfully 


Alminifred: And he muſt alſo call upon, and requeſt the 
ww: #:1d 
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ſaid Party to be Cited, to deliver him the Goods of the 
Deceaſed, which are in his cuſtody, to the end that they 
may be Apprized and Inventoried ; as alſo that the Debts 
and Legacies of the Deceaſed may be paid, and that the 
ſame may be Adminiſtred by the Executor or Adminiſtr- 
tor, according to the Deceaſed's Will, and that the ſai 
Will may have its efteCt, according to the Teſtator's inten- 
tion: All this the aid Executor or Adminiſtrator muſt do, 
before Witneſſes. If any who keeps theſe Goods without 
Lawful Authority, being requeſted on this manner, doth 
refuſe, or:doth injuſtly defer to deliver them, then the 
Party grieved, may ſue this Temerary Adminiſtrator, in 
a Cauſe of Temerary Adminiſtration of the Deceaſed's 
Gonds ; or rather he may Cite the ſaid Party, to anſwer 
Articles touching his Souls health, and eſpecially concern- 
ing the Impediment of the Execution of the Deceaſed" 
Will, and the Temerary Adminiſtration of the Deceaſed 
Goods, to be objected at the promotion of the ſaid Execu- 
tor or Adminiſtrator. 

3. The Tenor of the Sentence in theſe caſes of Temerar) 
Adminiſtration of the Goods, ought to be ſuch or the like " 
as follows, (viz.) That ſuch an one is Executor or Adml- 

+ 1 petirione niſtrator of the Goods of N. Deceaſed, and that all the p 

hereditatis Goods of the ſaid Deceaſed, do fall under the ſaid Admi: 

For on ;... Niſtration, to pay the Deceaſed's Debts and Legacies, and MW \ / 

menw Pprovere . 

defundum ha- DAL ſuch an one, (Sc#/.) the Defendant doth keep ſome 

bui.7: do'mi- Goods of the Deceaſed's, | eſpecially ſuch and ſuch [here 

niam illias ſpecifi thoſe Goods, which are proved to be Adminiltred p 

ef the Defendant, vrhether by Witneſſes, or by the con- 

ris erit, 1217 72 feſlion of the Adverſe Party] are Temerarily Adminiltred, 

lam in ejus by reaſon whereof the Executor or Adminiſtrator hati 

Þ:r-ditzee ben, and is fo bindred, as that he cannot Adminiſter the 

mage f * #4i4 Goo!!s, and make an Inventory of the ſame, and pj 

Cavarpreq.12, the Deb. aad Legacies, (if it be the Executor who {ues 

7. 2, Set, eric an F115 Clufe) of the faid Deceaſed, and prove the Will,C* 

quidem. 21d the {1d IV. that 1s, the Defendant is to be pronou ced 

+ 15nd. d» 1. © have incurred che Sentence of Excommunication 3P1o- 

tam. «. Sraric- nounced © aint tiicf> Perſons, and that he is a Perſon 

Ys = ay *- who is Excomt.;unicate, 4/s fatto, and as ſuch is to be de- 

me eames nounced publickly, and he is to be condemned in Charges 
® | But 


I'4» £ » 
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par here it is to be noted, that the aforeſaid Sentence pro- 
nounced in manner and form aforeſa:d, and the ſ-me be- 
ing verbally Executed, the Judge is not wont to decree 
; Monition againſt this Temerary Adminiſtrator, for the 

yment or delivery of the ſaid Goods, Temeralily Admi- 
niſtred, but Publication or Denunclation being made of 
the aid Sentence of ExcommunicationSprononnced by 
Law, (in the aforeſaid caſe) in the Pariſh Church of the 


the King's Majeſty, and is to beImpriſoned upon the Writ, 
& Excommunicato capiendo, and is not to be abſolyed Þ until 


other Eccleſiaſtical Cauſes. 


— 


ÞF $7 abſolut. 


Temerary Adminiſtrator : And if the Defendant doth per- j,.,;. 2... 74. 
{ in this Sentence of Excommunication, forty days toge- /alurio non w0- 


ther, after the Came is denouaced, he is to be ſignified to _ Abore, fed 
LOVE 4 pe - 

landum * 

- _ : ** Speccul, de come 

he reſtore thoſe Goods, which he Temerarily hath admi- wma. $e2. 

niſtred and ſatisfied the Church for his Contempt, and mw: dicem. 4. 


I : ring 
pertinacious Contumacy ; yet the Judge may proceed to "> o - Jon 


Execution of the Sentence, as to the Charges, like as in {olutio. u. ta 


P- 367« 
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mencec, they cannot recover Repairs otherways. 
2, If 


Ip 

2 Biſhc 

CHAT.-X tions | 

| Vicar, 

EE : ES Gp ha 

The manaer of Proceedins is 7 Caaje of DIL4 er 

PI1D ATION. (conſid 

or Vic 

| togeth 

SES I» 2. and H 

Ing to 

x. Again whom the Cauſe of Dilapidation 3s to be con: __ 

menced. that | 

2. Of the Cauſes which excuſe a Biſhop, Reftor or Vic"! 

and their Executor or Admiiſtrator from bing J-. that | 
demned in Dilapidations. . were 

3. The manner of proving Dilapiaations and the Ruines of ſaid | 

of the Premiſes. Preds 

4. The Defendant for his Defence, is to be admitted in nd t 

a Cauſe of Dilapidation, to produce Work. men to mſpedi Jeayl 

the Runes mentioned tn the Libcl. curſl 

&. In what caſe the whole Runes age n0t to be allowed to tit Or t 

Incumbent. Adm 

F a Biſhop, ReQor or Vicar, ſuffer their Palace, Mats Flene 

gk fon, Churches, Chancel, Chappels, Houſes, or other Ort 

Edifices whatſoever (belonging to that Biſhoprick,Reory —_ 

or Vicarage, whercot they were lately Biſhop, Reftor 0r the | 

Vicar) to fail down; then the next Succeſſor may Sue uh 

the Predeceſſor, in a Canſe of Diljapidation or Ruine of the Cath 

jaid Biſhoprick, Reftory or Vicarage 3 and the Biſhop, ile 
ReCtor or Vicar may Sne in the aforeſaid Cauſe, againſt > 
theExecutors or Admiaiſtrators of the laſt Incumbent, ye Iſl \** 

though the Dilapidartions or Ruines, happened not in thelf We 
Umes, but in the times of their Predeceſlors. The reaſon le 
is, becauſe thoſe Executors and Adminiltrators he theTike IN 
{ Attionagainſt theExe@torsind Admniſtratorsoftheir Te An 
{ Nators  Predeceiſors, and May Tecover the value of the wy 
Repairs againſt them; and if this Action be not thus com- om 
vi 
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2, If a Cauſe of Lilapidation is commenced againſt 
2 Biſhop, ReQor or Vicar, in whoſe time the Dilapida- 
tions ſued for did not happen ; if the Biſhop, Rector or 
Vicar, doth alledge and prove that theſe Dilapidations did 
not happen in the time of his being Incumbent, and that 
he for that ſpace of time wherein he was Incumbent, 
(conſidering the yearly value of the Biſhoprick, ReQory 
or Vicarage, and the Charges Incumbent about the ſame, 
tozether with the congruous and neceſſary Suſtentation 
and Hoſpitality, which ought to be allowed him, accord- 
ing to his Dignity) hath expended and laid out a ſufficient 
Sum about repairing the things named in the Libel, and 
that he who was Incumbent before him, (by whom the 
Premiſes were ſuffered to come to ruine) died fo in debt, 
that he had not Goods at the time of his Death, which 
were ſufficient to repair theſe Dilapidations : Or that the 
oo faid laſt Incumbent, did Inſtitute an ACftion againſt his 

Predeceſlor, in whoſe time theſe DiJapidations did happen, 
1 i #39 that whilſt this Sute did depend, this Incumbent dyed, 
ped leaving no Executors, bcing ſo much in Debt, as none 

curſt or would adminiſter, or enter to his Eſtate or Goods : 
Or that he did commence a Sute againſt the Exccutors or 
Adminiſtrators of the Jaſt Incumbent, and that they were 
freed by the Sentence of the Judge, upon their Plea of a 


Plexe Adminiſtravit, and the inſufficiency of the Goods : 


L4 


_ . 

Her Orthat he obtained Sentence againſt the Executors or Ad- 
5 Piniſtrators, and that they were Impriſoned by virtue of 
or fe Execution of this Sentence, and dyed there, leaving 


no Goods, at leaſt which were ſufficient to pay the Dilapi- 
te MN Gations adjudged, and that he hath uſed all diligence poſ- 
lible, for the recovery of theſe Dilapidations. 
iſ 3. £0 ſoon as the Biſhop is inſtalled to his Biſhoprick, 
ea #29 the ReQor or Vicar. are induced, they may procure 
ir. Vork-men, as (Hovuſe-carpenters, Brick-layers, and the 
n | #c) to inſpect and view all the Buildings which are falln, 
thoſe which want repair, and they may write down for 
- Vit Sum, every Work-man may and will re-edific and 
e Ml *fpair the ſame; and then the Work-men may pur their 
. & 20s. to this Paper, that they remember the ſame, when 
Mey come to be produced as Witneſſes. For this In- 
ſpection 
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ſpeCtion being made, the Biſhop, Rector or Vicar mz 
commence his Action when he pleaſeth. That theſe Work 
men may prove the intention of the Plaintiff, they ought 
to depoſe that ſuch a Ruin cannot be ſufficiently repairel 
or amended, for leſs than ſuch a ſum ; neither would they 
(if in caſe they were to be hired to it) willingly repair 
theſe Ruins for a lels Sum: And that this may make 
a full Proof, it is requiſite that there be two Witneſſes of 
each Craft, required in and about thoſe Repairs ; for one 
Brick-layer is not ſufficient to prove what Brick-work 
Tequired; mor 15 one Carpenter ſufficient to prove wht 
"Timdver 15 requiſite, nor oneSmith, what [ron is wanting. 
4. If the Plaintiffs Witneſſes, produced in this Cauſed 
Dilapidation, do depoſe (either in favour of the Party 
producing them, or becauſe the Party producing them, 
hath-promiſed to ſet them on work to bnild up, and repair he Ad 
theſe Ruins) that theſe Ruins cannor. be repaired with 19*7 
out an exceſſive or great Sum (as the Defendint thinks It (int 
at leaſt) the Defendant in this Caſe, may alledge this Ex-M **2* 
ceſs, and may propomd particularTy, that ſuch and Ti al 
things Libened, may bewettand Taficiently repaired and 41h 
amencet; tor To much, and ſuch a Tom: KT 70 fron 


tele Alledgements, the Defendant ought to be admitted 
to produce Work-men, upon the Premiſes, to inſpect al 
and Tingular the Ruins and Dilapidations Libelled ; and 
the late Biſhop, Reftor or Vicar is to be almoniſhed to 
permit theſe Work-men to make ſearch, and to inſpe? 
theſe Ruins, ard alſo that he permit the Defendant 0 
his Procor to he preſent with them, if they think fit. Ex: 
ceptions may be propounded againſt the Perſons and Dt- 
poſitions of the Work-mcn, as well of the Plaintiff, 450 
the Defcndant, and the Parties in Conteſt, may mutual} 
reprove the Relation or Judgment of theſe Work- men, Þ} 
others who are more skilful, 

5- If the Biſhoprick, ReRory or Vicarage hath been Vi 
cant, and deſtitute of a Paſtor for three or four Years, % 
the like time, before the nilallation of the Biſhop, or ths 
Induftion of the Reftor or Vicar, who intends to Sus 11 
a Cauſe of Nilapidation ; in which Vacancy, *tis probable 
very many Ruins mizht happen; or if the Piſhon, Rec20 

or 
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r Vicar, doth not inſtitute his Action in a Cauſe of Dila« 
pidation, "vithin ſome Years from the time of his Inſtalla« 
tion oC Indntion, nor hath taken care to get theſe Ruins 
infpcted by Work-men, within ſo many Years, in which 
time it. is very probable many Ruins might happen as be- 
fore : In theſe caſes, though the Biſhop, Rector or Vicar 
have proved the aforeſaid Rnins, when inſpeted (after 
ſo many Years) by the Work-men, did extend to ſuch 
aSum ; he ſhall not recover the whole Sum, but only ſuch 
aSum is to be allowed, as the aforeſaid Work-men ſhall 
judge, might probably happen, betwixt the time of the 
Living being vacant, and the time of inſpeCQting the Ruins. 
Therefore the Defendant's ProfQor ought to beware, in 
theſe Caſes, that (amongſt other Interrogatories, which 
he Adminiſters the Witneſles of the Adverſary,) he do alfo 
Interrogate thoſe Witneſles, to what, and how great Sum 
(in their Judgments and Art) the Ruins (of thoſe things, 


mentioned in the Libel) which happened in the time_of 
the Vacancy, or before the aforeſaid inſpeQtion, might in 


al likely 100d amonnt to, 
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t. The Tenor of the Monition to exhivit the Records or Ma 


nuſcripts, before Commiſſuners, in order to nave them 02y bc 
Searcht. udge « 
2. The manner of deſiring a Search. no th 
3. The form of Proceeding tn the faid Search. I, ons 
4. The form of Drawing the Proftors Anſwer to an Alleg ation, _ 
5. The manner of Fxlibiting Inſtruments before the Judee, xd 1 
QC. See Part 3. Sett. 7. n. 4. of this Book. _ 
5. The manner of Proteſt ing again#t theſe Exhibits. Sec there id 
Numb. 5. Ire Ke: 
Icd Ex 

45 E Proctor who deſires a Scarch, muſt procure the > 
aforeſaid Monition, and get it Scaled under the Seal FW :c- 


of the Judge, and then get it Executed againſt the Perſons Wy. ©, 


in whoſe cuſtody theſe Records or Manuſcripts do re* Wn ... 
main. And this Monition is to be Certified with an Au- y the 
thentical Certificate, (as in other Cauſes) before the We +... 
Commullioners, ſo ſoon as they fit in the Day and Place Wi.c. r 
appointed. fice or 
2, If in any Regiſtry or publick Office or Arches, any It... 

"© : : ) tall; 

ſtruments or Writings do remain, which make any way 10 Wo... 


the proof of the Contents of the Libel, given in by ti 
Plaintiff or the Defendant ; the Party ſo having occaiion 
for them, mult alledge to the Judge, that there are dir 
vers Inſtruments or Manuſcripts, (which he mult ſpecikie 
if he can) which do neceſſarily make to the proof of the 
Contents of his Libel, or other matter, by him propounded 
and exhibited, and which remain in the Regiſtry or "y 
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ick Office of the Rever2::4 Farther, IV, (or any c:uer 
erfon, in whoſe cuſtoily they are, naming the ſaid Per- 
"n,) wherefore he muſt defire that a Search may be 
ranted £9 44. NN. and O. (Pet fons in Eccleſiaſtical Dignity) 
viatly and ſeverally, to ſearch the Rolls and the ſaid 
Vritings upon ſuch days, in ſuch a place, (which place is 
ont to be the place where thoſe Rolls are kept) and 
hat N. the Adverſe Party, or rather his Proctor may be 
dmoniihed to be preſen: at this Search: Alſo that a Mo- 
tion may be Decreed againſt the ſaid Reverend Fa- 
her, Cc, or any other in whole cuſtody theſe Manuſcripts 
loremain, to exhibit the ſame, before the ſaid Commiſ- 
oners, on the day and place aforeſaid, to the end they 
my be Searched : Which Perition and Monition, the 
udze decrees as is deſired. In the deſiring and decree- 
17 th-'2 Searches, ſome Years agone, an Errour (as 
r, Clare rcconnts 1t) hath crept in; (Scil,) in as much 
6 the Commilſion upon this Search, 1s requeſted and de- 
xd to be {ir upon 13 toms Confiſtory, with a Monition 
d exhibit the Ricords before the Commillitoners in that 
lace, and noc in the Reviltries. or Oftices, where they 
re kept 3 ſecing that of ancient time, tne Manuſcripts 
Ind Exhibits were won*® to he kept in a publick place, par- 
colarly ſet apart. for this purpoſe 3 and in this caſe, if 
te Original Exhibits, (mentionzd in theAllegation or Com- 
miſſion, made or granted npon tais Search,) be found by 
e Commiſſioners, Searching the Regiſtry or Cfice, they 
fill make much more proof, than if they had been brought 
dy the Regiſter, to any oiner place. For in cale they be 
l brought by the Regiſter, how can it be proved that 
eſe Exhibits or Manuicripts, alledgcd, were in the Ot- 
ce or Regiſtry, and faithfully kept there { Truly no way 
atall; cxceprt only that the Regilter, and ſometimes his 
ark, when they exhibit the fame, do atirm upon their 
Word, or their Oath, that-they were ſo kent. Therefore 
Mr. Clarke believes it moſt ſafe for the future, that the 
Parties in Sute do take care, that all the Searches be made 
IN tne Oifices. 

3, When the Commiſſioners and the Not y are pre- 
nt, ow the day, and at the place where the Seatch 15 
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be made, the Proctor or his Subſtitute, (exhibiri:g hi 
Subſtitution) muſt acquaint the Commiſſioners, that (of1ich 
behalfof the Worſhipful, the Official of tie Beautiful CoutW;.on 
of Canterbury, or ſome other judge who granted the Search)M1om 
he doth preſent unto them, the Letters Commiſſional me, : 
in order to make a Search 3 and he muit delire that tefMvicne 
will vouchſafe to take upon them, the Execution cf tht che ; 
Commiſſion, and decree that it may be proceeded upon: his 
according to the Tenor thereof. Then the Co:nmillionenMeq qe; 
muſt cauſe the Commiſſion to be publickly read z and Ii ring 
ving ſo done, they mult ſay, * Our of the Reverence or Hoffiheq if 
© nour we bear to the Arch-biſhop, (it it be him who grantififz2 & «, 
© it) we take upon us this Commiſſion, and do decree tha... 
* it ſhall be proceeded upon, according to the force, forme jj. 
© tenor and efiect thereof, and do take unto us this NotarſWhyg: ; 
© here preſent, to be the Writer of our Acts in this behalt uſcrir 
Then the Proctor of the Adverſe Party is to be puÞlicklf * 
called 3 and they mult procecd in all things, in Penalty dl hem,) 
his Contempt, if he appears not, as is ſhown before, ſp, :- 
the Production of Witneſſes upon a Commillion, &c. Þ nuſcri] 
the Adverſe Party or his ProQtor doth appear, then if Wy... -: 
caſe the Search be not to be made in the Othce, the Party... 
deſiring the Search, mult Exhibit the Original Mandat enquir 
witha Certificate upon it, and muſt accuſe the Contemplr 14. : 
of 21. N. and 0. who were admoniſhed according to tie.y.;.: 
Tenor of the ſaid Mandate, to exhibit on this day, andilqg |, 
this place, the Manuſcripts mentioned in the Letters CollWther ,, 
miſlional: And then the Regiſter or Keeper of theſe MWten,. 
nuſcripts muſt ſay, on the part of A. (that is, the JuWthen: i, 
to whom they belong) and on the part of me the RegiltaW., 1. 
or Keeper of the Regiſtry, in order to ſatisfie this MonitiMhir «x 
on, I Exhibit ſuch a Writing, or ſuch an Inſtrumen_n,, 8 
or ſuch a Book, Cc. and then the Party deſiring Us tempr. 
Search, mult alſo Exhibit the faid Writings, fo far Þf fures 
they make on his part, and muſt deſire that, they MW about 
be diligently read, ſearched and inſpected, and that V0 Lila] 
Copics thereof, may be tranſcribed and faithfully collWY it ws 
ted with the Originals; and that ſuch Collation being Fere 
made, they may be trant{mitted to the Judge, who gran oj; 
this Commiſſion, on tlie day, and at the place, ney they y 
COT 
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xrding 79 the Tenor of the aforefaid Commiſſion. All 
hich things, the Commiſſioners muſt do, and decree, in 
reſence of the Adverſe Party, and of the Notary Publick 
hom they took unto them, and they muſt Certifie the 
ime, as the Commiſſion (granted for examination of the 

itneſſes,) is to He Certified. But as was faid above, 
{the Adverſe Party doth not appear, neither by himſelf 
jor his Pro@tor, then all things are to be done, exhibired, 
id decreed, in Penalty of the Contempt of the ſaid Party, 
king called, accuſed and pronounced as Contumacious, Fc. 
nd if the aforeſaid Search be made in the Office, where 
he Records are kept, then the ſaid Commiſſioners, in pre- 
ence of the Adverſe Party (if he be preſent) or Penalty 
ff his Contempt, (if he do contumaciouſly abſent himſelf ) 
nuſt make the aforeſaid Regiſtry be Searched, (the Ma- 
ſcripts mentioned in the Commiſſion, being produced in 
Wpreſence of the ſaid Notary, whom they have taken unto 
hem,) and they ought to proceed and certifie, as above. 
WBuc in theſe caſes, the Regiſter or Keeper of the ſaid Ma- 
nuſcripts, for the better diſpatch of this Search, is wont to 
Wilew the Commiſſioners the ſaid Manuſcripts, or tie place 
Where they are wont to be put and kept. But it may be 
enquired here, how and ia what manner they mult proceed, 
If thz Biſhop or Regiſter bcing almo.ii-ied (as above) to 
Wexhibir the aid M1 Griprs, before tþe {iid Commiſſioners, 
Go not appear, nor fatisfic tis Monition ? viz) Whe- 
ther or no they can be Excommunic"a:e for this their Con- 
tempt, by the ſiid iZommiſii -ners, or otherways an Alt» 


dg thentical Certificate being made by theſ: Commiſſioners, 
Ne (to the Judge who grants the Commiſſion, to acquaint 
WU him of all things ated and done by them,) the ſaid Judge 
he My proceed avainſt theſe Contemaners, in a Cauſe of Con- 
, tempr,, and may puniſh them by the Eccleſiaſtical Cen- 
"If fires? jt has been verv much controverted and diſputed 
J about this Queſtion, t1irty yezrs agn, amongit the moit 
r Kilful Advocates ; but Mr. Clarke doth not remember how 
Gn t was @ecided. But the molt experienced Prattitioners, 
- Vere of this Opinion, (viz. ) Ther the ſaid Commiliioners 
2 could not Excommunicate the Biſhop or Regiſter, though 


tley were admoniſhed (2s above) to exhibit the ſaid Ma- 
A a nuſcripts z 
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nu{ipts; ſeeing that in the Commiſſion granted for this 
Search. there is not given, (at leaſt it is not uſual to give) 
any power, (cither exprelly or in equipollent terms) to 
Excommuni-ate theParties in not exhibiting the ſaid Mz 
nuſcripts. Toavoid this Queſtion therefore, for the future ſ +77, 
Ict th: Proctor who deſires this Search, take care that in 
the ſaid Commiſſion, there be power granted to the Com- 
miſſioners, to Excommunicate the Parties being admont- 
ſhed, and not exhibiting theſe Manuſcripts z which Clauk 
or Power, was not wont to be inſcribed or inſerted, for 
many years together, ; 

4. The Anſwers of the Protor, (whereof mention i 
made before) ought to be drawn in Writing, and that Ul 
the firſt Perſon. (viz.) The Anſwers of me WV. the Prod 
of 1. made to the Poſitions o! the Altegation and the Ex 
hibits, given on tie part of O, on ſi« tia day. And thet 
I anſwer thus to the Allegation and the Exhibits, and Is 
lieve according to the truth, and as e ProCtor 1s bound to 
believe the truth in his Conſcience, And if the Allegations 
or Matter, wher«to ie is to anſwer, is in Articles, It 
ought to anſwer reipettively to every Article : If thereare 
diverſe Inſtruments exhibited, the Proftor ought to an- 
ſwer particularly, (by the words I do, or I do not bv- 
live) to every part of the Allegation, and to every Exhie 
bit ; erally ; for a general Negative Anſwer (which! 
frequent now adays, without inſpeCting thoſe things, tt 
which they aniwer) 1s not to be admitted, by the ſtyled 
the Court, though they anſwer by theſe words, [to ſuc 
an Allegation, - = to the Exhibits mentioned in the ſam 
I anſwer, that I do not believe the ſame to be true 
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CHAT. XI 


Wy The manner of Proving WILLS in SOLEMN 


Form of Law. 


SEAC3 0 


1, The form of comparing Letters, which are commonly had 
and mad: jn the Prerogative Court, in order to prove the 
Teſtaror's Hand. 

2. The manner of Proving a Will, in a Court of Controverſy, 
that Sentence may be pronounced for the validity of it, 
though no Witneſſes were preſent at the time of making 
the ſame. 


F it is conteſted, whether the Will in diſpute be written 
or ſubſcribed with the Teſtator's Hand or not, or whe- 
ther or no any Inſtrument, (as Indentures, Leaſes and 
Bonds, which are for the moſt part, incidently, and not 
principally exhibiced, to prove the int<ntion of the Plain- 
tif or the Defendant) were writ or ſubſcribed, with the 


Proper Hand-writing of the Perſons named in the fame. 


If they who are Witreſles to the Will or Inſtrument, are 
dead, or were not produced as Witneſſes, before this Sute 
was begun: Yet it the Party hath other Writings, (though 
altogether impercinent to th2 Cauſe inſtituted) under the 
Hand of the Teſt:ior. or other Perſons, named in thoſe 
Exhibits, and alſo Witneſſes wito can depoſe that they faw 
the Teſtator, or the aforeſiid Parties ſuSfcribe this Wri- 
ling, &c, then the Proftor mult exhibit tho? Writings, in 
ſupply of the proof ofyyhe Contents in the Allezation made 
upon the Will, er other Writing, and muſt, alledge theſe 
words, (Sci. the words contained in thoſe Exhibits, fo 
given in ſupply of the procf of the Contents, and that the 
Name and Sirname of the Tefator, (or other aforeſaid 
Perſons) was and is writ witi the proper Hand _—_ 
A a: 2 (0 
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of the Telitator, or Perſons aforeſaid, (viz.) with that 
ſame Hand, wherewith the Will, or other the aforeſaid 
Exhibits, given. in the Arſt place, were and are writ : And 
this Allegation 1s to be propounded jointly and ſeverally, 
and is to be admitted.as in other Cauſes : And Witneſles 
are to be produced upon theſe Alledgments and the Exhi- 
bits; and the Depoſitions being publiſhed, if the Party ex- 
hibiting the Premiſes, doth prove thoſe things alledged, 
the Proctor mull alledge, that his intention, mentioned in 
the Aliegation, by him exhibited and given in, on ſuch 
a day, is ſufficiently founded by the Exhibits and Depoſi- 
tions of the Witneſſes, by him given in, and produced in 
the ſccond place, referring himſelf to the ſayings and de- 
politions of choſe Witneſſes,and to thoſeExhibits reſpeCtive- 
ly, and to the Laws: And therefore he muft delire that 
compariton may be made betwixt thoſe words (ſpecifying 
the words which the Witneſles Swear, were writ by the 
Teſtator, or the aforeſaid Perſons) and thoſe words, (pe 
cifying the words which were alledged to be writ by the 
Teſtator, in the Writings firſt exhibited) and that Perſon 

Skiltul in the Art of Writing may be choſen, "a ory 


taitchTully to compare the Premiles, and to return_gbeir 
Judgments againlt Tucha Tay. Then the Judge, if it ap- 
pears To him, that the aforeſaid Writings, (which were 
laſt of all exhibited, 'in order to prove the former) were 
ſubſcribed by the Teſtator, or other Perſons mentioned 
in the firſt Extibits, he moſt decree that a Compariſon ſhall 
be made, and that in order thereto, 2. N O. and P. (that 
is, four or {ix of the eldeſt and moſt skilful of the Proctors, 
beſt skilled in the Art of Writing) ſhall be Sworn faithfully 
to compare the aforeſaid Exhibits reſpeQtively, and to re- 
turn their judgments againſt ſuch a day. The Party who 
deſires this Compariton, muſt take care that the Com- 
parers do meet together for this purpoſe, in ſome place in- 
different to both Parties: And muſt alſo take care that the 
Regiſter be preſent, to ſhew theſe Comparators all the EX: 
hibirs, and the Act made upon the Decree of the ſaid CoM- 
pariſon; that ſo it may appear to them, upen what thin) 
they are to make this Compariſon : And it is alſo lawful 


for the Adverſe Party or his ProQtor, to be pr at this 
Ms 
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Compariſon, and to inform the Comparers, out of the 

Atts or the Exhibits themſelves, thediſſimilitude or variety 

of Hands or CharaQters, in the reſpeQive Exhibits. If the 

Comparers do find by this Compariſon thus made, and 

do return their Verdict, that the ſaid reſpective Writings, 

(viz. thoſe which were exhibited the firſt and ſecond 

time,) are one and the ſame Hand-writing ; then they 

onght to return their Judgment or Verditt ſo, (by vertue 

of their Oath, upon a day aſligned for this purpoſe) in 

Writing, with a Subſcription of their Hands, to this Rela- 

tion reſpeCtively : And the Party deſiring this Compzriion, 

ought to exhibit this Relation, as a ſupply of the Proof of 

the Contents, mentioned in the Allegation and the Exhi- 

bits given in, in the firſt place.z but the Proftor of the Ad- 

verſe Party may diſlent and proteſt as to the nullity there- 

of, If the Comparers (upon diligent compariſon of the 

Premiſes) do find that the aforeſaid Writings are unlike, 

and not writ with one and the ſame Hand, this thicir Ver- 

dit muſt alſo be returned, in like manner as tie other, + p1;cþe7, 

and the Proctor of the Adverſary may accept this Kela- Grzfſii Theſ. 

tion, on his and his Client's part. cm munis opte 
2. What as is here ſaid, concerning Wills writ by the;  _ os 

Teſtator, no Witneſſes being preſent, &c. is quite ont cf ,,, Maiſcard.. 

uſe, and abrogated by a late Statute, in CHARLES. jrobarion. 

the Secund ; however I ſhall inſert the Proceedings in this "+ 7/ts- : 

caſe for form ſake. Sometimes it falls out, that thn: 2" 

Deceaſed being of perfe&t mind and memory, doti write 5: 14. 527.7, 

his Will with bis own Hand, or perhaps doth order another 5-./. 12. 

towrite it, and doth fubſcribe it himſelf, and doth dye be 9» 1+ 3779 « 

fore he doth publiſh and acknowledge the ſame beſore VWit-f,7o 

neſſes : Yet if in this caſe, the Teſtator being dead. tlic Exc 7 mraris. 17h, 

cutor is called to prove this Will by Witneſſes, it the {41d 1: fol. 195, 

Executor can prove by two Þ ſufficient Witnelies, that the 

faid Will was immediately, (or at leaſt ſo ſpeedily. as that 

It could not be writ or forged, betwixt the eſtar: 

and the time of finding the Will) fonnd in a 

board or Desk of the Teltator's, * in which other \Writings P- 1-32.14. 

of great moment, are wont to be kept: And if allo th; of os 

Will do appear by Compariſon, (mzde as was hefore di ;,,, ,. os. 

ted) to have been writ or ſadſcrived with the Toft * ©o. bike 
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tor's own Hand, the Judze muſt pronounce for the validi. 
ty of the Will. Mr. Clarke has known it often thus ad- 
judged, at leaſt if the Will were a Will to pious uſes. Like- 
wiſe if one Witneſs doth depoſe as to the making ot the 
Will, upon his ceriain knowledge, and it dot appear by 
Compariſon of the Letters, &c. that the ſane vas writ or 
(*) My», fubſcribed with the Teſtator's own Hand ; theſe two half 
taft. Tcſt.tor proves are ſufficient grounds, for the ſuige ro pronounce 
r-ſtans. Sett. for the validity of the ſaid Will. But we muſt underſtand 


o- am "it to be a Will, amongſt Children, TY or to pious ule, 
AHH. ie 15» == 7 —_ . 
Veſemb. f. 7. Which has this priviledge. Alſoit twoW irnelles do depoſe, 
d: Teſtam. ». that the Teftator in their preſence, did confeis thar he had 
OR made his Will z though he doth not declare the Contents 
"4" gig of it, + nor in whoſe cuſtoqy it 15, or in what place ir is; 
if ic doth appear by Compariſon, that the ſame is writ or 
+ Mysſing. ſubſcribed with the Teſtaror's own Hand, and if this Will 
ſoſt. 1. dc Te- were found in a Cheſt of the Teſtator's, as above, though 
ftamentis or- — monee__ np ray, Jirags- 
41. 5:4, noFimmediately, but ſome days atrer, yet this Will is va- 
{ed cum paula-lid, at leaſt in the aforeſaid pious Ciuſes, or amongſt the 
(4m. 2. 12, Deceaſed's Children. Mr. Clarke has ſeen it often ad- 


judged thus, 
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CH A P. XIIL 


The whole order and manner of Suinz a COM MU- 
NITY in theſe Courts, as a College, Dean and 
Chapter, &C. 


S'6& © Þ$o -Þ 


, Of a Citation againſt a Dean and Chapter ;, the Maſter, 
Fellows and Scholars of a College, or any other Commu-r- 
nity, 

. The manner of giving the perſonal Anſwers of a Pean and 
Chapter, the Maſter, Fellows and Schol +15 of a College, 
ard other Community tothe Poſirions of a Libel. 

. The form of anſwering to the Poſitions of the. Libel by 
vertue of 4 ſpecial Proxy. 

4+. The form of exhibiting the Anſwers by vertue of a ſpe- 

cial Proxy. 

s. The Proteſtation of the Proftor of the Adverſe Party, at 

the time of the Exhibition of this ſpecial Proxy and the 

Anſwer, 


=) 


bs 


V3 


F any one hath any Action for a Legacy, or the Sub- 
tration of Tithes, or the like Cauſe, againſt a Dean 
and Chapter, or a Maſter, Fellows and Scholars of a Col- 
lege, or any other Community ; who by reaſon of the 
multitude, cannot be eafily convened or cited, (ar leaſt 
perſonally) a Citation is to be drawn in theſe caſes, on 
this manner, (Scil.) that ye cite the Worſhipful 7V. Dean 
of the Cathedral Church of M. and the C'topter of rhe 14:d 
Church, [ or thus] A. the Maſter and tie Fellows and 
Scholars of the College of 4. [or this] the Major 
and the Community of the City of Z9:40a, by afhxing 
theſe preſents, upon che Doors of the Chapter houſe, 
where the Dean and Chapter are wont to fit. : Likewiſe 
pon the outer Doors of that College, whoſe Maſter, ©. 
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is ſued : And ſo likewiſe againſt the Major, Cc, by affixing 
the ſame, upon the Common-hall, or place where they 
are wont to keep their Court, (which is called the Guild-hal) 
and where the Citizens and Aldermen of the ſaid City are 
wont to have recourſe ; theſe words, or ſome ſuch like, 
being added ia every Citation, [by ſuch ways and means, 
ſo as in all probabilixy the P..rties to be cited, may come 
to the knowledge nercof. ] Yet the Parties who commence 
Sute againſt theſe Perſons, out of civility to them, are 
wont to intimate this Citation (before the Execution of it) 
to the Dean, or ſome one or other of the Chapter ; as al- 
ſo to the Maſter of the College, or the Major or Recorder 
of the City ; and muſt fignifie that they intend to com- 
mence this Sute againſt them; and if notwithſtanding this 
Intimation, this Community doth not appear by their Law- 
ful Syndick, upon the next Court day, to anſwer the afore- 
ſaid Sute, then may this Citation be Executed in manner 
as was before direted. A Syndick is he that hath 
a Mandate from a Dean and Chapter, or other Communt- 
ty, to manage Sutes and cter Bnlineſles, and ſometimes to 
Conlticute a Proctor, ex-rciſing in that Court, where the 
Aftion is commenced : Theſe Perſons may alſo Conſtitute 
this Proctor to be their Syndick. And it is to be noted, 
that in every Citation, the aforeſaid reſpeCtive Perſons, 
are not to be Cited to appear pr ſonally, as in an ordinary 
Citation, but they are to be Cred to appear by their Syn- 
dick, ſufficiently inſtructed and conſtituted : For a general 
or uſu4il Proxy 15 not ſufficient as to theſe Perſons. 

2. If the Plaintiff in any Cauſe, relating to the afore- 
ſaid Perſons, doth deſire to have the perſonal Anſwers of 
thoſe Perſons, to the Politions of the Libel, #c. it mult be 
decrecd for the principal Parties, that they appear upon 
ſuch a day, and in ſuch a place, by their Syndick, ſuffice 
ently inſtructed and lawfully conſtituted, to anſwer to the 
aforeſaid Poſitions, by vertue of the Oath of the aforeſaid 
Perſons. And againſt the day of this appearance, the Par- 
ties thus cited, ought to appoint a Syndick with a ſpecial 
Proxy, to anſwer (by vertue of their Oath) to every Po- 
lition of the Libel, as is more fully declared, in the follow- 
ing number : For though the Proxy (before mentionel) 
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e authentick, yet it is not ſufficient to theſe Elfes: And 
if the Parties thus cited, donot this, they are to be Excom- 
municate, as well as any other Perſons, .by thofe general 
names, (viz.) the Dean and Chapter, all and fingular, Cc. 
and ſo likewiſe the other Communities before m-ntioned, 

3. If a Biſhop, Dean and Chapter, Maſter of a College, 
Fellows and Scholars of a Community, or any other emi- 
nent or priviledged Perſons, are called to anſwer perſo- 
nally, they ought to ſend their ſpecial Proctor *, or any * Nome bie 
other Syndick who has a ſpecial and an authentical Proxy : 4-07 de quo 
For to this end and purpoſe, only a ſpecial Proctor can Ayers ry 
xmitted, (notwithſtanding what was (aid before, touch [177% 4, 
ing thcir Syndick, or general Proctor exerciling in the Z. qui diſtin- 
Cauſe,) to anſwer to their Names, (and in their Conſclen ur 2 Syn- 
ces,) to Swear to theſe-Politions. Bur in this Proxy, not OREN ” 
only all and ſingular the Poſitions, to which they ought. to ;,, Ai 
anſwer, is to be inſerted, but alſo the ſeveral and diſtin@ 4e Adore. a mw- 
Anſwers, to every ſuch Poſition, by the Words I] do, or [ #9? v! Hndi- 
do not believe : Or «ſe this Anſwer avails not, neither is © 4% 4for. 
Ita full and ſufficient Anſwer. 

4- This ProQtor thus conſtituted, muſt exhibit this ſpe- 
cal Proxy ſaying, I exhibit my ſpecial Proxy for B. and [ 
make my part for the ſame. And in the name of my Client, 
Ido anſwer and believe in and through all things, as is con- 
ained in the ſaid ſpecial Proxy ; and in the Conſcience of 
my Client, 1 do Swear upon the holy Evangeliſts, that 
theſe Anſwers are true, according to the Information of 
my Client, and the credulity of his Proctor, in thoſe taings 
which concern the Fact of another, and the proper know - 
ledge of my Client himſelf, in thoſe things which concern 
lis own proper Fact. 

5- At the time of exhibiting this ſpecial Proxy and the 
Anſwer, the Proftor of the Adverſe Party, mult ſay that 
tedothaccept the Contents of the Proxy, and the Anſwers, 
lo far as they make on his and his Client's part z, but if they 
make againſt him in any thing, te diſſents and proteſts as 
tothe nullity aad inauthenticity thereof: And he mult al- 
ledge that ir is not fally nor ſofſi-iently anſ.vered, refer- 
ting himfelf to this Proxy, the Anſwers, and to the Laws. 


And then if the Day of Appearance of the ſaid Party 
| wh2 
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who is to give the Aniwer, is 1n being, (whether by th 
Certificate introduced, or conrinued until tizic day, or tht 
Penalty being reſerved,) the Proftor who deiircs the An 
ſwers, muſt exhibit the Original Mandate, Cc. and deſi 
that the Party may be Excommunicate, &c. If theſe Ar 
{wers are not Authentick, through the DefeCt of the At 
thentical Proxy, qrif the Laws permit not the Anſwers 
the Proctor, or if the Anſwers are frivolous, and (ſuppok 
they be) made with an intent, injuſtly to defer the Sur 
or ſometimes with an intent of making a fruſtratory Cour 
(defcating Juſtice as It were) if theſe things are made aj 
pear to the Judge, the Party is to be Excommunicat 

notwithſtanding the aforeſaid Anſwers. But obſerve, th: 
if the Judge doth deliberate upon this Petition, (viz) wh 

ther the Anſwers are to be admitted, or the Party givin? 
them, is to be Excommunicate ; the Certificate of the fail 
perſonal Decree 1s to be continued until that day, which 


the Judge doth aſſign, to hear his Pleaſure; for otherways 


the ſaid Mandate being diſcontinued and withdrawn, th 
Party anſwering cannot be Excommunicate, but ought tt 
be Cited de 9-'9, £0 the EfteR, as at firſt, 
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PRACTICE 


OF THE | 


Eccleſiaſtical Courts. 


YO —_— —_ 


THE SEVENTHPART. 


he whole Order and Method of Proceed- [ 
ing in Criminal CA USE 5 which are | 
liable to be Corrected and Reformed by | 

the Spiritual Magittrates. 


The Rubric. 


Y the Common Law, | the Puniſhment and cor- + Lind. « de 
retion cf Crimes, doth belong to the Reverend ——_— 
the Biſhops and their Vicars in Spiritual things. verb. inguirete: 
T herefore every Biſhop, (in order to correc and 

ZMpunih thoſe Crimes, which are to be corrected and puniſh- | 

©, and to extirpate thoſe Errors which are to be rooted un 

out) in the firſt Year of his Inthronization, (that is, af- 
ter his Conſecraticu and Inſtallation to the Biſl:oprick) i3 

Font to viſit perſonally, as well in the Head as the Mem- 
rs, (that is, as well the Cathedral as the Calleglare, and 
ariih 
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Pariſh Church) and the Clergy and People of his wh 
Dioceſe, and the whole Congregation committed to 
charge. He is wont alſo for ſome Cauſes, to exerciſe 1! 
like Viſitation, once in every three Years. But ſeeing t} 
Biſhops are commonly refident in the City of their Diocek 
and are wont to have a ſpecial care, as to the Mann 
and Religion of the Citizens and the Inhabirants there, | 
as they cannot conveniently vilit the whole Dioceſe eve 
Year : And leſt the Crimes of the other Dioceſans (houl 
remain unpuniſhed, and that the Errors and Hereſies, ( 
any has crept in) ſhould be extirpated, the Arch-deacot 
* Lin. ubiſu- (who are called the Eyes of the Biſhop *) are bound, at 
jr verb. vel are went to viſit (Perſonally, or by their Officials) the 
-— cagptred Arch-deaconry every Year, and are wont to reform a 
di2c.verb, vis Corrett the Crimes and Errors therein hapning. And: 


fiatione, thongh by the Law, the correQion and reformation 


COMET Texans (i975 IT before) 5ut to the Þ 
Tops: YerTeter by ſome Commiſſions and Compo! 
fions, had and made between the Biſhops and their Arc 
deacons formerly, or by Preſcription) the correction, 16 
formation and puniſhmert of (even the greater) Crim: 
doth belong to every Arch-deacon of every Dioceſe withil 
the Province of Canterbury, yet the Biſhop and the Arci- 
biſhop are not excluded, but they may (whenſoever an) 
Complaint is made to them, cd6ncerning any Eccleſiaſtical 
Crimc,) proceed of their meer Office, or when it is pr0- 


moted againſt all manner of Delinquents, and may cortes 
their Crimes, 


.; 24 ach dw Sts 
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Iſe t 
in [ ; 

Tb he manner of proceeding against Offenders by way of 
anne INQUISITIO N. 


S234 Ch 1 


1. What Inquiſition , and how manifold. 

2. Inwhat Caſes, and how a Citation ts tobe decreed upon ax 
Inguiſnon, 

3. The manner of Executing and Certifying a C tation, up- 
01 an Inquiſition. 

4. The manner of proceeding, if the Party Cited doth appear. 

5. The form of proceeding against the Offender, being Sworn 
to anſwer to Articles, and refuſing 10 anſwer to ſome Po- 
fitions, to which he 1s bound by Law to anſwer. 

6. The manner of proceeairg again#t the Offender, denying to 
anſwer t0 a Criminal Pofition, alrkough the Fame be pro= 
ved or confeſſed. 

7. the manner of proceeding again#t the Offender, who denies 

rely the Crime, but confeſſeth the publ:ck Fame. | . 

mY 8. The manner of proceeding, where the Offender denies both 
the Crime objefted, and the Fame: 

ol * The Teror of the Interrogatories, to be adminiſtred against 

h the Witneſſes produced in a Cauſe of Correftion, whether 

to prove the Crime, or the publick Fame. 

19. Of the firal Determination of the aforeſaid Cauſe, and 
the Pronunciation of the Sentence. ; 

It. The form of putting Sentence in, Execution, 

12. The Tenor of the Abſolmrory Sentence, to be pronounced 
for the Party accuſed, if the Judge or the Promoter, do 

P, make default in the Proof of the Articles. 
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FgHere are three ways of Proceeding upon Eccleſia 
cal Crimes, fas Mr. Clarke hath heard and praiſe 
il. ; by Inquiſition, Accufation and Denunciation, T! 


'**ficſt or which is here y_-__ of. Inquiſition is the fearchiny 


out ct (o 


=<uperior, ig reſpet 
fmol- who are ſubject to his Juriſdiction. _But it cannot re 
a Tui-ity be made, except a Fame or Rumor 1s noift 
id, and tbat by Perſons of Credit. It 1s threefo 
Toe ) 1, Abſolntely General, (*) in as much x5 
reſnicts the Perſons and the Crimes; as w'en the Mas] 
- ſtrat doth enquire, whether or no there arz 2ay wicia 
Men. 2. Abſcintely*$pecial: As when the Mepiltr ite 0 
7 quires no9N 2 ccritain and determinate C' imo, 3:7 | gill 
a certiln, Perſon. 3. Both General and $peci-! jointly 
(Sil. General as to the Perſons, and Special a as £9 tt 
Crimes. 

%. {f it comes to the Ears of the Eiſhop or the 4... te 
con, (whether b, pablick F:m1e, (+) or the RePtions 


ſome Perſons of {redit) than any one WIrh 


7, Or Arch-deacoi.y, hath committed ſoue gotorious ym 
or 4th oh? inately Pn in ſom? erroncous O- iaton 0 

cr verie PEAcTICe, Or 15 ſuſpected ſoto do Tiouyh fd 
a COMET te en detected of preſents huyci 
Wardens or I Qs; the Biſhop or Arch-deacon maj 
cite the Oltcnder to appear perſonally before him, in his 
wontcd piace of Judgment, and not in private Houſes (bt- 
cauſe the Law ought to Le executed publickly) to anſwer 
certain Articles, touching his SouPs health, and eſpeciallſ 
concerning fbch a Crime, (here the Crime i is to be ſpect 
w_ to be objected againſt him. 

- Though ſometimes the Biſhops and Arch- deaconsi 
Criminal Cauſes, are" woit to cite Perſons, not by Citz 
tions in Writing, under their Seals, and in their Name 
but by their Apparicors or Mandztories,by word of moutl: 
Yet ir hath often been controverted, whether or no this 


Citation made thus, viva voce, doth avail, not being made 
in Writing, and whether or no the Party ſo cited, can 
Excommunicate, (if he appears not) by the Judge, with 


Out a grievance being inflicted ? Toayoid this doubt = 
ore 


ART 


ore, 1 
\ Citat 
he Biſ 
2tion 
Party t 
rough 
at th 
he Cit 
be Cit 
practil 
the A] 
Partie 
which 
Party 
Cauſe 
that 1 
were 
they ' 
denou 
of P1 
ariſe, 
Ther 
tatio! 
if it « 
Oath 
{cont 
vVits < 
ted - 


& Citation in Writing, * in manner aforeſaid, 


he Biſhops and Arch-deacons were wont (no Primary Ci- /#p*r 5+ De- 
crete. de Accuſe 


, : G co qual, 5 
Marty to be Cited, nor any Certificate being returned or pan Sef. 


rought in upon the Inquiſition, neither any Proof made Deber iginur. 


£17, Hr ror d 19771 


ART. VII. Eccleſiaſtical Courts. 


333. 


ore, it is requiſite that for the future, they be cited by 
2tion preceeding, and no Inquiſition being made for the 


at the Party to be Cited doth abſcond, ſo as he cannot 


| be Cited perſonally) to decree that the ſaid Perſons ſhould 


be Cited by publick EdiCt; and alſo (as Mr. Clarke has 
practiſed; and which ſeems more diſagreeable tothe Law,) 
the Apparitors were wont to leave at the Houſe of the 
Parties to be convened, a little ſhort Note or Paper, in 
which was contained only the Name and Sirname of the 
Party to be Cited, and the day of his Appearance, the 
Cauſe for which he was to appear, being omitted, and if 
that Party ſo to be Cited did not appear, (though no Oath 
were made by the Apparitors, that this Note was left) 
they were wont to Excommunicate them, and get them 
denounced as Excommunicate Perſons : From which ſort 
of Proceedings, many Canſes of Appeal were wont to 
ariſe, and the Parties Appealing have got the ViQtory. 
Therefore it is moſt ſafe for the future, that a Primary Ct- 
tation be granted, and that the Party be Cited perſonally, 
if it can be done, or elſe (an Authentical Certificate, or an 
Oath being made, that the Party to be Cited doth fo ab- 
ſcond, as that he cannot be Cited perſonally,) a Citation 
vn F w0dts, is to be _— Which being duly execn- 
ted and returned, if the Defendant doth not appear, he 
may b2 Lawfully Excommunicate, and they may proceed 
a2ainkthim, as in other Cauſes of Inſtance. 4 


Likewiſe * Fo Anay. 


Annan. ubi 


4 The Citatory Mandate being returned, and the Par- j;,, 5.2. auc- 
ty Cited appearing, the Judge, Biſhop, or Arch deacon, /ir-r, que ſunt 
or tnew Oftcial, may of their mere -F Office, give and ob- d/ jerentiz in- 


ct Articles in V/riting againſt the Party appearing, con = 
taining as wel] the Cauſes of his Convention, as the publick 75 


ter Inquiſitio- 


m ex officio 
p2r promoto- 


Fame about that Crime, for which he is Cited, and may rem ici fat. 


compel the ſaid Party to take his Oath, 
3$ fo the truth in his own- proper FaQt, and as to his cre- 
dulity in the Fact of another : And if he doth contumaci- 


con] 


to make anſwer, Ant. de cohats 
cler. c. ultra, 
col. 25. ver(ic. 
ad quartum 
ouſly refuſe this Oath, he is to be admoniſhed a firſt, a ſe- ve 
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cond and a third time (though all at one and the ſame 
moment) to take the Oath; and if he is yet pertinacions, 
(or rather contumacious) in not taking the Oath, or in- 
juſtly deferring to take it, he is to be Excommunicate, for 
this his manifeſt Contempt, and is not to be abſolved, un- 
til he take the Oath' to anſwer, to obey the Law, and to 
ſtand to the Mandates of the Church : If the Party thus 
convened, doth take the Oath, to anſwer to theſe Articles, 
he is to be admoniſhed to undergo his Examination upon 
the ſame, within or before ſome diy, to be aſſigned for 
that purpoſe, at the pleaſure of the Judge, or elſe to aPe 
pear upon that day, and ſee himſelf Excommunicate, for 
his Contempt in that behalf z and if he doth not undergo 
his Examination before the time aſſigned, (whether he ap- 
pears then or not,) unleſs he purgeth th; s is Contempt, 
by alledging ſome lawful Cauſes, he is to be Excommun- 
nicate for his Contempt and Contumacy, as above. 

5- Although, as was faid above, the Defendant is not 
obliged to anſwer to z Criminous Poſition, yet he ought 
= anſwer to the Fame, and to the Juriſa 7 EEE 

ndge. For the Judges are wont To alledge 1n their Ar- 
Licles, that the Defendant is of their Juriſdition, that (0 
tie competency of the Court may appear.” Therefore if 
this Defendant doth refuſe to anſwer, heis to be requeſted 
bit and commanded to aniwer nſtancly; and 1 
tn a eons naar e don not aniwer _ 
Corn an[wet 1012197 delay to ankwers 


£ 

ed Contumacious, and in ben ty of 

"Tis ns Contempt He teto be pronounced and declared as 
confcMng-rhofe-Articles, to which he doth not an[wer : 
Ifion or Declaration, pro confeſſo, 1s 

zquipolient, 0 a confeſſion abſolutely made, and the 
D-fendant ms y be proceeded againſt, as if he had confel- 
ſed thoſe Articles, to which he hath refuſed toanſwer; Or 

like as If they had been ſufficiently proved by Witneſſes. 

5. [£ the Defendant doth confeſs the Fame, or if it 1s 
ſufſiciently proved by Witneſles, the ſaid Defendant ovght 
to anſwer tothe Poſitions, although they be Criminal 3 
ard if he doth refuſe, or doth injuſtly defer to anſwer, he 
1s to be requeſted, admoniſed and commanded to anſwer þ 
an 
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and if notwithſtanding that, he doth not anſwer, he is to 
be pronounced: pro confeſſo, in manner and form as above. 
7. If the Defendant doti cis theF 

and if the Judge and the Promoter 
ot his Office do believe, that they can prove the Crime, 
a Competent Term is to be alligncd to the neceſſary Pro- 


moter of the Judge his Office, to prove tne Criminat Ar= 


files, and Proofs are to be pEEMtET ITT oner ordinary 


Ces, and the Defendant is to be admoniſhed to be pre- 
Eft at aIT the General Sellions, until Sentence be pro- 
nounced inclaſivety: And if he doth not appears» the 
oots and the Witm admitte 
norn and examined, and their Depoſitions are ta be pyb- 


Thed Tupon thoſe Articles objected ) in Penalcy of his 
Contempt: Allo Sentence may be pronounced 1n ns ab- 


fce, Or rather notwithſtanding his Contempt. But it is 
moſt ſafe, after the Atteſts of the Witneſſes are publiſhed 
and received, that the Defendant be Cited anew, to hear 
the Definitive Senrence.. Pronounced tpon Touch a C77, 
And the Def: may except 7emale mere ootenees— 
and reprehend them and their Depoſitions z or he may be- 
fare Publication of the Witneſſes, propound and prove 
any ſort of matter for his defence, and in order to prove 
lis innocency, as to the Crimes objected : If the Fame is 
confeſled or proved, he may be enjcined Purgarion, as in 
the following Number. And It is to be noted, that all 
Cauſes of Correction, inſtituted of the mere Office of the £ 
Judge, are Summary Cauſes, at leaſt, they are wont to 
have a Summary proceeding z but ic is otherways, where 
there is a voluntary Promoter amzned- I 
8. IT the Defendant doth deny bottrrne Crime and the 

Fame, then if the Crime objected be notorious and pub- 
lick, and if a publick Voice and Fam? hath gone abroad 
concerning the ſame; the_[udgze muſt rake care to pro- 


duce and examin the Pariſhioners of the_place where the _ & 


Detendant Iives, or any others to prove this Fame, and 
Tay compel them to pive their Teſtimony ; which i they 
refuſe, he may puniſh them by the Eccleſiaſtical Cenſures. 
And like as in Cauſes of Inſtance, it is Lawful for the party 
againſt whom the Witneſſes are produced to adminiſter 
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any Interrogatories, againſt the W:: nefſes of ti.c Adver.fſſ ject: 
fary, which are pertinent to the Cavie Inſtirnted, in orderſſſ cal 

to bring the truth to light : So alſo in theſe Cauſes of Cor. mak 
reftion, in which the State, Eſtzem, good Name and Fame 


of any Man, doth depend amongſt the good and graverſſſ if t] 
ſort of People, it is very requiiite and convenient, taat theſſÞ to 5 
Defendant do adminiſter Interroga:ories, againſt the Wit-Y Sum 
neſſes produced of the Office of the Judye. pro! 


9. Secing that the Witneſles examined to prove the pub-Jſ ter 
lick Fame, through the ignorance of the Regiſter, are 

de . . 
wont ſometimes to depoſe generally, chat a publick Fam 
hath gone abroad, that the Defendant hath committed the OT 
Crime objected,not mentioning by what Perſons theFamea-liſ| ks : 
roſe, or from what Cauſes it had its Original ; neither ren- 
dring any Reaſons for their knowledge in their Depoſiti 
ons ; the Defendant therefore may miniſter theſe follow 
ing Interrogatories, (viz.) Firſt, againſt the Perſons 0 
the Witneſies, as above; then he may deſire that the Wit- 


neſſes-may ſpecifie thoſe Perſons, from whom they heard in C 
eheFIMe=—3- allo that they may dare particularly, thoſ wit 
W tcnele, 7Scil. ) it the Defendant has been leen I 
Jn the nigne.ime, in olpicenrmlaces, with tome Taber ſuſpicions places, with ſome Tuſperdſſſ tot 
aw other Infamous Woman, and often converſingll Þ& | 
ELLE IT HT aud killing her. AT it ir appear fn 
either by the Witneſſes Anſwers to theſe Interrogatories, ſher 
or by the Proofs to be produced by the Defendant, that 
the Fame of the Crime objeted, hath proceeded from, 
and Deen noiled abroad by malevolent Perfons; aſd Tuch 
as are enemies to the Detend7nt, or (wich often falls out) 
"tyrre mac and Totraceiiation of ſome naughty Woman 
who confeileth her own Nanghtineſs. To theſe Crimi-M and 
nous Poſitions, the Defendant is not bound to anſwer, norl fon 


ought he to be accuſed of them : Becauſe a Fame thus ge-M fro 
nerally proved, is net {aid to be proved properly, neither 


Þ 1s it a Fame, bur rather a falſe Rumor. + | 


to. If the publick Fame, touching the Crime obj<Red, 
Is proved, either by the Defendant's confeſſion, or by Wit- 
nelies, or if the vehement preſumptions and ſigns before 
noted, or ſuch like are proved, though the Crime - 
jecte 
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er. jected is not proved, yet the Judge + may enjoin Canoni- + Fo. Anol® 
derfſ} cal Purgation to the Defendant, and if the Defendant/*?*7 5+, P*- | 
or-| makes default in his Purgation, he is to be pronounced aS cu. beg 
mel convict; and publick Penance is to be enjoined him. But penutr. ftatim 
verſſ] if the Crime objeted is proved, - then they muſt proceed pot probationes 
theſſl to Sentence, and to a concluſion in the Cauſe, as1in other 74 44 Sen- 
/it-f Summary Cauſes, and the Definitive Sentence is to nn; 
pronounced, whereby the Judge or the neceſſary Promo- 
ub-Y ter of his Office," Tif a neceſſary Promcoter were-afliznee 
are (th proved their intention mentioned jn the Articles ab= 
me Fad mttharthe Defendant hath not proved any thing, 
thel Totrultrate the intention of the Office, as in ordinary Cau= 
ea ſs; and in the concluſion of the Sentence he is to be pro- 
en-W nounced to have committed the Crime objected and pro- 
iti ved upon ſuch a day, by reaſon whereof, he —— 
»w- Tonicattypunifted,Thaſtiſed and correfted, and a Saluta- 
; offsl fy and Condign Penance is therefore, and ought to be by 
Vit- Law enjoyned the Defendant, and he is to be condemned 
in Charges, made on behalf of the Office, or its Promoter, - 
with a Reſervation of the Taxation thereof, as in other 
"Sentences. 
11. Sentence is to be put in Execution, and Penance is 
, to be enjoined the Delinquent or Party conviR, and it muſt 
ing be proceeded in all things, either in the preſeyce or ab- 
; ſence of the Party detected in the ſame manner, as is 
ſhewn before, where the Sentence is put in Execution, 
eſpecially in a Cauſe of Defamation. 
12. If neither the Crime objected nor vehement Snſpi- 
cions and Preſumptions of the Crime objected and proved, 
Sentence 1s to be pronounced for the Defendant, to ab- 
Beta from thoſe things related in the Articles objeted, 
and he is to be reſtored to his former Fame and Credit, (in 
ſome meaſure injured by this Sute) and he 1s to be diſmiſſed 
from the Office, as to things objected, with his Charges, 
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The manner of corretting Criminals by way of ACN - 
+ Cuanam fit C VS AT T0 N T. 
differentia in- 
ter Accuſ. © 


Inquiſition. 
SECT. 1. T 


wide Fo. Anan, 
ubi ſupra T. de 


Symo. Sect. F any hath committed any Crime, (whereof the Spiri- 
Dilectus filius. a ; 

Accuſatio_froe A £1 Courts have Cogniſance) and is not deteQed, de- 
Acruſtre, eſt nounced or preſented for the ſam it the Biſhop or 
aliquen in 1i- FFen-deacon, have fot proceeded againſt him, by way of 


- uk /-, Inquiſition : Yet any Perſon, (who offers himſelf ready to 

vel facere ad PAY The Party to be convened his Charges, If he doth not 

vindidam. STOVE ThE NITEere objented hit tenet, volontanlly to 

Hoſtienſ. de Fmptor-and-promorethe Office of the Judge, and may 

—_ ra : "" Call the Delinquent to anſwer Articles, and may adminiſter 
e04. tit. fot, Articles to him, when he appears in the Name of the Judge, 
202. qualiter and of his Office promoted, and may accuſe the Delin- 
\procedarur 2 quent. And ſeeing a Cauſe of CorreQion voluntarily pro- 
Accu. 16! 7% moted, is a Plenary Cauſe, it muſt be proceeded in, as in 

p-rias, ad fol. . ? 

«/4; 210, Other Plenary Cauſes, and the Defendant in theſe caſes, 
(except certain Cauſes, ſuch as are Cauſes of Symony, 

notorious Uſury and Inceſt, and all Cauſes concerning 4 

. the privation or depoſing a Clergy-man from his Benefice 

and Orders,) ought not to anſwer to the ſame, becauſe 

they are Criminous Poſitions ; yet ought he to anſwer 

what he believes, touching the publick Fame, and it is to 

be Proceeded 1n all things, 1n Iike manner, as upon an 

Inquiſition. And the Parties may reply and give their 

Double Pleas, as in other ordinary Cauſes; and Sentence 

is to be pronounced for the Plaintiff, or againſt the Plain- 

tiff, and for the Defendant, as before. But here obſerve, 

that if the Plgintiff in this caſe, doth prove t ublick 

nt Preſumptions, ſo as Purgation may be 

| i 508the proves cot the CM 

objected) yet he ſhall obtain Sentence, that Purgation 

oug 
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— | ought to be enjoined, and the Defendant is to be condem- 
ned in Charges of Sute: For by his denying the Fame, 
he hath cauſed the Plaintiff to conteſt, and be put to 
Charge about the proof of it. 
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CHAP. HL 


The whole Order and Manner of procceding azainſt ſuch 
as are preſented by CHURCHWARDENS: 
which is termed a Proceedins by way of D E- 
NUNCIATION. 


SE © B+ © $e 


i. What Denunciation is, and how manifold. 
ſter 2. The order of Eleting, Viſiting, and Swearing Church- 


oe, wardens, and the manner of Adminiſtring Articles of In- 
lin- quiry to them, and an Oath thereupon, with the form of 
r0- Drawing their Preſentments or Denunciation upon thoſe 
SIN Articles, ' 

ſes, 3: The form of proceeding againſt thoſe Perſons thus pre- 
ny, ſented and detetied by the Church-Wardens. 

ing 4. The Tenor of the publick Edi, ſent forth againſt thoſe 
fice Perſons, and the manner of executing and returning it, 
uſe 5: The form of the Defendant's appearing with bis Compur- 
yer gators, and the Oath to be adminiſtred to him and 
5 tO them. 

"an 6. The oraer of Objefting againſt the Compurgators. 

elr 7, A Caution to be obſerved, both by ſuch as are Accuſers, 


and alſo by the Church-wardens or Inquifitors, 
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+ De Denuin- 


Enunciation, according to Hoſtienſrs, | is a relating 
or tranſmitting any Crime, to the knowledge of the 
Judge (Lawfully made without Inſcription) in order to 
exatt Penance, or impoſe any Lawful Penalty, &c. and 
it is either Evangelical, Judicial, * or Canonical, the laſt 
of which, is that here meant of ; the which is either ſpe- 
cial, general or regular. See Alctatus in his Prattice. 
2. In every Fariſh within the Province of Canterbury 
(time out of mind) the major part of each Pariſh, toge- 


27, Ther With the conſent of their ReC(tor or Vicar, are wont 


every year, to elet two dilcreet and honeſt Men Þ of the 


'  Parilli, 0 be their Guardians * or Church-wardens, as they 


term them yer ſome of the Pariſhioners would have this 
Elc&ticn ad Conſtitntion of rheſz Perſons to belong ſolely 
to themie!ves, the Rector or Vicar being excluded by an 
ancient, (or rether a corrupt) Cuſtom : And that them- 
,£ lves are wont to el:C& a-d conſtitute ſix, four, two, or 
more or fewer honelt Men, to be Curators or Inquiſitors, 
whom the Biſhop or the Arch- deacon, (intending to vilit) 
do czI] to appear in their Viſication, and to undergo that 
their Viitation; and at the time of their appearance, they 
are wont toadminiſter Articles of Enquiry to them in Wri- 
ting, upon which Articles they Swear them to enquire, 
and to return their VerciQ, Preientment or DeteQtion, np- 
on thoſe things enquired and found, againſt a certain time, 
then to be appointed. But the Articles uſed in theſe caſes 
are wont to be drawn by way of Interrogetories, (viz) 
whether any Perion within their Pariſh hath committed 
Adnlitery, &c. or is ſyſpeaed of ſuch Crimes, And ſoof 
the other Crimes, Which belong to the Eccleſiaſtical Cogni- 
Zance. After the Church wardens are :Sworn to enquire 
ſeverally vpan theti Tun mence, and to ſearch out as much 
as in them lyes, who #nd what Perfons have committed 
the aforclaid Crimes, or a!C luip tcd as ſnch ; they are 
wont © meet in the Pariih C:urci;, or other ſecret place, 
and couter together touching the Premiſes, and draw vp 
into Writing gariicularly, thoſ things to be preſented, 
and the Names and Sirnames cf the Delinquents on Lhis 
miner. 36 inchan Article we preſent ſuch an one to 9% 
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an Adulterer, &c. or thit he is commonly and publickly 
Tored and ſuſpected of ſuch a Crime. Which Preſent- 
ment, by vertue of their aforeſaid Oath, they are to exhi- 
bit before the Vilitor, on the day appointed : Which 
if they do ant, they are to be Excommunicate, by vertue 
of the aforeſaid Monition, to exhihir their Prefentmenton 
luck. aday, and are not to be abſc lved, until they appear 
and exhibit their Pretentment, And 1t is to be noted, that 
(i]though 1t 1s very Utual row alays,) It is not ſufficient 
preſent ſuch an one, to he-v .vmmitted, or by ſupected 

of _&:lul:-ry : But the Parry wif on they commited 
the ſame 1 o be named, and that there is a publick 
ame concerning the fame: Or otherways, from ſuch 
a general and incertain Preſentment, Canonical Pargation 
cannot be enjoined, and if it be enjoined, the Party de- 
teted-cannot purge himſelf, by reaſon of the uncertainty 
and generality of the DeteQtion.: 

-3. ThePerſons preſented are to be cited to appear npon 
ſome competent day, to be aſſigned by the Juize, to 
anſwer Articles, tonching their Souls health, and eſp=ciall 
certain Crimes preſented in the Eccleſiaſtical Vintation, 
Rtely celevrated. This Citation being daely executed and 
returned, the Judge muſt ſignifie to the Party convened, 
by word of mouth, the words of the Preſentmenr, or the 
effe&t of them on this manner : We objc& nnto you, thar 
you are Lawfully deteQtcd and preſented before us, (by 


the Tnquiſitors and Church-wardens of your Pariſh,) to 


Tave committed_Tuch a Crime, (here Tpecits [ime 
preſented) and_that the 1_publick Fame and Rumor_ 
that ltted this Crime _prefſe And 
though the Party convened, is not bound to anſwer, whe- 
ther he hath committed the Crime objected or not, (be- 
cauſe it is a Criminal Poſition,) yet he onght to anſwer 
negatively or affirmatively, ag_to the Fame obj:ctcd ; 
and though he denies both the Crime and the Fame, Yer 
Canonical Purgation may be enjoined. Thercfore the 
Judge is wont to [nterregate the Defendant, if he can al- 
ledge any Canſe, why Canonical Purgation may not be 


enjoined him, and why a Corapctent day may not be af- 
fizned and appointed, (conſideration being had, to the 
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diſtance of the Defendant's Habitation, from the place of 
Tudgment,) 01 which to purge himſelf, under four, fix 
or eight hands of ſome honeſt Men of the Pariſh, accord- 
ing to the quality of the Perſon, the weightinels of the 
Crime prefented, and the Infamy ; and is alfo wont to de- 
cree all and fingular | (who either will, or. can oppoſe and 
object againſt this Purgation, and the Compurgators to 
be introduced) to be Cited, by publick Edict, or a Ci- 
tation publickly denounced in the Pariſh Church of the 
D-tendinrt, to appear at the day and place aſſigned for 
this Purgation, to propound and obje(t in due form of 
{aw, (if they think themſelves intereſſed) againſt the 
Portion and the Compurgators to be produced. And 
it 15 £0 be noted, - that it hath been always practiſed and 
acjudyed, that _a Purgation may be enjoined upon the ſole 
Prefentiment made by the Church- wardens and the Inqui- 
Ttors, no Wiraclilcs being produced to prove the publick 
TFime, (notwithſtanding the Defendant doth deny upon 
his Oith, both the Crime and the Fame) becauſe the 
Clurch-wardens and Inquiſitors, Sworn in manner afore- 


{aid, are {41d to be Teſtes Synodales. 
4- in the aforeſaid publick Edit, theſe things following 


are to be ſpecified (viz.) that ſuch an one, who was de- 
ticied 25 ſuch a Crime, 15 to purge himſelf on ſuch a day, 
in {ch a place, with ſuch a number of honeſt Pariſhioners, 
his Compurgators. This Edi& is to be denounced by the 
Minitter of the Pariſh-Church of the Defendant, in the 
{ame Church in time of Divine Service, ſix days at leaſt, 
before the day on which the Purgation is tobe made, fo 
as 11 4i{ p.ci ability, thoſe who have a mind to oppoſe this 
Puraticn, may have knowledge of it, before the day ap* 
Pornted for the ſame. But this Citatory Edi is to be 
Certiiio, cither perſonally upon the Oath of the Party 
publiſhing and executing the ſamc, or by his Authentical 
Certificate. 

5- The 121d puvlick £0: being returned with a Certi- 
ficatz, 10 manner and form zs aforeſaid, the Defendant is 
co be called publickly, if he appears, the Judge muſt ask 
him if he has his number of Compurgators ready in Court, 
accorGing to the Aſſignment; and if he ſays he has them 


al» 


; rey. 'C 


miſes. Then the Party preſented mult produce his Com- 
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ready, then the Judge muſt cauſe Proclamation to be 
nade- three times, by the Cryer of the Court, for all and 
ingular Perſons Cited, in manner and form aforeſaid, to 
propound and objet, (if they have ought to objeft a- 
zainſt this Purgation, to hinder it, or againſt the Com- 
purgators,to be produced in that behalf. But if none come 
to oppoſe, then they are to be pronounced Contumacious, 
and 1n Penalty of their Contempt, the Judge muſt decree 
and proceed to Purgation, and all manner of Oppoſers 
whatever are to be ſilenced for the future, as to the Pre- 
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purgators Þ and may deſire the Regiſter to write down + 75:4. 4: 
their Names and Sirnames in the Ads, and muſt offer purg. canon. c. 
himſclf ready and prepared to tae his Oath, as to his in- ©1271 ve2b. 
nocency in the Crime objefted, and mult deſire that his gg"55,% 
Compurgators may be admitted and received, and that pellant. per tot 
Right and Juſtice may be done and adminiſtred to him. g/of Fo- Anan- 
Then (ſeeing the Judge is not excluded from propoſing 4 4-94 c. cuns 
Objeions, though none elſe obje&) if nothing can be Potent 
propounded or objected by the Judge, againſt the Com- : 
purgators, or if it appears to the Judge, that they are Pa- 
riſhioners of the Pariſh where the Party detected lives, and 
honeſt Men ; -he muſt publickly recite, as well to the Par- 
ty preſented, as to the Compurgators, the danger of Per- 
jury, and the Penalty (as well by the Divine as the Hu- 
mane Law,) due to thoſe who commit Perjury, and who 
do falſly invoke the Name of God: And he mult often 
and ſcriouſly admoniſh them to have a care of their Souls, 
and he muſt alſo read them the Preſentment made by the 
Church-wardens, or he may command it to be read by 

ifter; if after all this, the Party detected 
doth inſiſt upon his former Petition, (that 1s, that he is 
ready to take the aforeſaid Oath, and doth deſire that his 
Compurgators may be admitted and received,) the Judge 
ought to adminiſter to the Party, this foilowing Oath: 
(viz.) that he hath not committed the Crime objected, 
or that he is not guilty of this Crime. Which Oath, if the 
ſaid Party doth take with a bold and reſolute Mind, then 
the Compurgators, are to be asked, whether or no they 


will, and can with a ſafe Conſcience Swear, that they be- 
| li-ve 
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lieve the Party detected is innocent of the Crime, whereof 
he 1s detected, or that he hath taken a true Oath : Which 
Oath, if it is boldly and undoubredly taken by the Com- 
purgators, the Judge muſt Pronounce, that the Party des 
+ Lind. ub; Teted hath Lawfully + and Canonicaily Purged tf, 
ſ: verb. compel- and 1s innocent of the Crime obje&ed, aad thereto: . 
lant in fme reſtore him to his former State, Credit ar 4 Repute, au 
8loY ſo diſmiſs him from his Office, «s co choſe things cb- 
zeced. 

6. If upon the return «© ie aforeſaid Pnalick Ed Q, 
the Oppoſers do appezr, t "e to be admitted to jro- 
pound any manner of <c:.., g Matter againſt the Ad- 
miſſion of the Purgation ; (<. ) that the Party dercted, 
hath committed the Crime obicted, (ſpzcifying te Pare 
ty with whom the Crime was committed, and the time 
and place of Commiſſion of it :) Or that the Compurga- 
tors aforeſaid, ought not to be received or admitted, in as 
much as they are the Parents, Kinsfolk or Tenants of the 
Party producing them, or very pcor and needy (for a 


poor Man 1s not to be admitted, if the Pariſh is ſpacios, 
HUI Rere ben muterende of Parifirioners—b0tTE 3s of. 
ways, it it beTiftle, andnotpoparons) and ſuch who may 
be canly corrapred-and Taborned of evil Fame, and 
a ſtained Reputation, and Criminous ( ſpecifying their 
Crimes) for thoſe who ohje& againſt a Purgator, may 
propound any Crimes, and that he js noted for the like 
Crime, for which the Defendanr is preſented ; and laſtly, 
Juch as ought not to be admitted to the Purgation of any 
Perſon. If the Parties propoanding, the aforeſaid Obje- 
ctions, do undertake to prove the ſame, they are to be 
admitted ; and if they prove the Crime objected, Sentence 
Is to be prononnced, that they have proved their Intention 
mentioned i their Objections; anTthe Defendant is fo Te 
pronounced as Convict, .and Canonical Penince is to be 
enjoined as before. But if only the things objected againſt 
the Compurgators are proved, the Party convened is t0 
be pronounced to have made default in his Purgation, 
and Penance is to be enjoined as above, with a Condem- 
nationof Charges in both caſes, that is, if either the Crime 
25 proved, or the ObjeQtions againſt the ee any 3 
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In this laſt caſe, the Judge may, out of favour, grant the 
Party cor.vened, a new Gay, on which to make his Pur- 
gation by othcr Compurgators: And then if he doth Law= 
fully prove kimſclf guiltlefs, he is to be diſmiſt from the 
Office of the Judge, and is to be pronounced to have Law- 
fully purged himſelf, and is to be reſtored to his former 
Fame, but the Cauſe which may induce the Judge, to 
grant this ſecond Purgation, may be this, (Sc:l.) where 
the ObjeRions proved againſt the Compurgators, who 
were firſt rejected, were unknown to the Party producing 
them. Buttwo things are to be noted : Firſt, That an In- 
timation of this ſecond Purgation, is to be denounced and 
publiſhed, and the Objeftions are to be admitted againſt 
the ſame, as upon the firſt Purgation. Secondly, Though 
the Defendant being admitted to this ſecond Purgation, 
doth Lawfully Purge himſelf, yet he is not to be admitted, 
until he pay the Charges expended by the firſt Oppoſers. 
For if the firſt Oppoſers had failed in proving their Obje- 
tions, they might have been condemned in Charges, due 
to the Defendant, 


»7. If any is accuſed (though judicially) upon an 
Crime, by a v er, if the Promoter doth 


not prove the truth of the Crime objefted, or art leaſt 
that there is a public Fame, ariſing from vehement Cauſes 
and Preſumptions, ſo as that a Canonical Purgation 1s, 


or ought to be enjoined to the Party accuſed z the faid _ 


Party accuſed, may ſue the Party ac 

Defamation ; andtneTid Accuſer is not lefs, but more to 

be puniſhed {that is, a more grievous and publick Penance 
is to be aſſjgncd him) than if he had uttered Defamatory 
words, Face to Face, by word of Mouth. Likewiſe it 
he Church-wardens or Inquiſitors, do preſent any one, 

A Ta CHE EEG HERT bf ae Fctlefi. 

altical Judge, or upon a publick Fame; and the Party 

preſented doth Lawtully purge himſelf, as well of the 

Crime, as the Fame, and proves that the Fame though 

preſented, did ariſe from malevolent and infamous Per- 

ſons, and ſometiines from the ſole and nude Accuſation of 
ſome navghty Woman, and tlic Judge by reaſon of this 


Proof, doth diſmils this Party thus preſented, from mm 
ce, 


ey — 
Ong ogy rn eg eng er 
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fice, no Purgation being enjoined : The aforeſaid @ Part 
reſented, may in this caſe, ſhe thoſe who preſente 
Conſe of Defamation, as aboye. 1 Therefore let al be 
ware for the future, h&w they accuſe or preſent any body 
for any Crime or publick Fame, unleſs they prove that 
Fame, to have had its Original from very juſt Cauſes and 
vehement Preſumptions. Therefore although a rumor or 
report of any Crime, hath been aſperſed or gone abroad 
amongſt many grave and honeſt Men ; yet if chis report 
took its original from Enemies to the Party detected, or 
from ſome infamous Woman's nude Accuſation, the Parties 


accuſing or preſenting cannot be ſaid to have juſt Cauſe 
for their Preſentment or Accuſation, and therefore they 


are liable to an Attion as before. But if they make a ſpe- 
cial and particular Preſentment or DeteGion, according 


to the truth of the thing (that 1s, that ſuch a Fame, or ra- 


the Acculation or Conteſhionof a Woman with Child; or in 
11d-bed,) and not a generaTPrelentment, as 1s wonrto 
be made z 1n this caſe, thEParTty preſented, if he dothTn- 
itute his Aftion, in a Cauſe of Defamation, he ſhal} be 
Caſt, if it be replyed and proved, that the Fame or Ru- 
mor was noiſed and reported abroad, as is contained ia 
the Preſentment. 
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CHAP. IV. 


'S and The Order and Manner of Confirmins a BIS HOP. 
or ol And what things are to be done by the Proftor, at 


broad ; 

epor the time of his Confirmation. 

1, or 

Irties SECT. 1 

2auſe 

oo Irſt, a day and place being aſſigned for this Confirma- 
Ting tion, before the worſhiptul NV, the Commiſlary, &c, 


Fall The Letters of Commillion, and the King's Patent, under 
Fby ff the Great Seal of England, mult be preſented and publickly 
read before him. Which being ſo read, the ſaid CommiC- 
Fro | fary muſt take upon him, the Execution of the ſaid Let- 
Tn- ters Commiſſional, &c. and decree that it may be pro- 
j ceeded, according to the Force, Form and Effet of the 


Ru- Y fame. 


SECT, 3» 


Hen the Proctor of the Dean and Chapter muſt 
appear, who muſt exhibit his Proxy for the faid 
Dean and Chapter, and make his part for the ſame, and 
preſent to the ſaid Commillary, the Reverend Father W. j 
the Lord Biſhop, ele, and ſet him before him, 'N 


Be ors #5 nfm” £3 £d few + T7 
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SE CT. 2» 


Hen the ſaid ProQtor of the Chapter U. muſt exhibit 
the Citatory Mandate, taken forth againſt all Op- 
poſers, &c, with a Certificate upon the Execution of it, 
and mult defire that thoſe Partics fo Cited, may be called, 
Then Proclamation muſt be made three times, for all the 
Parties Cited, &c. who beivy {o called, and none appear- 
iog, the Prottor of the Chapter muſt accuſe their Conty- 
macy, and defire that they may be reputed Contumacious, 
and that in Penalry of this their Contempt, the way and 
means of oppoling this Eleftion, may be denied them 
andevery of them: And alſo he mvſt deſire that the faid 
Commiſlary may proceed in the ſaid buſineſof Confirma- 
tion, according as the Law requires, the abſence or Con- 
tempt of the ſaid Parties (fo Cited, and not appearing,) 
in any thing notwithſtanding, as is contained in a Schedule, 
which the ſaid Commiſlary muſt read. 


SES FT. 4» 


Heſe things thus done, the Proctor of the Chapter 

mult give his Summary Petition in Wricing, which 

the ſaid Commillary at his Petition, muſt admit, o far as 

by Law it is to beadmitred ; and muſt decree that it ſhall 

be proceeded Summarily, C& de plano, and muſt aſſign the 
Proctor to prove his Petition immediately. 


SECT. £$. 


MM the ſaid Proftor of the Chapter, in ſupply of the 

Proof of the Contents in the ſaid Summary Petition, 
mult exhibit the Inſtrument or Letters Teitimonial, upon 
the Proceſs of Election, made in Anthentick form, and ſea- 
led with the [Dean and Chapters Common Seal; alſo the 
Letters Patent, ſhewing the King's Aﬀent to this —_— 
an 
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up 
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:nd the Inſtrument upon the conſent of the ſaid Lord Elec, 

ſo far as they make for the intention of the ſaid Dean and 

Chapter, &c. and the ſaid Commiſlary, muſt (at the Pe- 

tition of the Chapters Proctor) aſſign an immediate Term, 
hibit on which to hear his Sentence or final Decree, 


Op- 

A SECT. 6 

lled, SY 94 

th . : 

wo Hich things being thus diſpatched, Proclamation 
\ttt- being made three times, for all Perſons Cited, &c. 


and none appearing, the ſaid Proctor of the Chapter, 
muſt accuſe their Contumacy again, and in Penalty of this 
their Contempt, he muſt deſire the taid Commilhry to de- 
Gid Y cree, that it may be proceeded to ihe pronouncing of Sen- 
tence or the final Decree, the Abſence or Contempt of 
thoſe Perſons Cited, in any thing notwithſtanding z as is 
contained in a Schedule, which the faid Commiſſary muſt 
then read. Then the Biſhop Elected, muſt take the Oath of 
Supremacy, and the other uſual Oaths, 


SEG 3-7 


Fter all this, the ſaid Commilſlary muſt read the De- 


þ 
* finitive Sentence, pronouncing, declaring and do- 
a ing all other things as is contained in the ſame. 

JI 

he SECT. 8. 


Hen the Commiſſary, (at the Petition of the Proftor, 
4K of the Chapter, and the Petition of the Biſhop 
Eleted,) muſt decree Letters Teſtimonials to be made 
upon the Premiſes, cc, 


F-F-8:: &:- 
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ABRI-EF 


DISCOURSE 


Shewing the 


ORDER and STRUCTURE ſz 


OF A 


Libel or Declaration. |= 


Ihil ditum, quod 10n prius, 1sa Maxim, as true Sf} 2, 

1] "tis general. So that to enlarge or ſay any thing | maje 
in this Diſcourſe, more than what others, (of tion 
great Learning and PraCtice,) have ſaid before, | Wh 
isa thing I aim not at ; neither would I have any ſo far] pou} 

miſtaken in me, as think me guilty of ſo much Vain-glory fl conc 

and Oſtentation. Neither were it poſſible for me, (or a-Ithe 

ny elſe, as I think) to reduce this Diſcourſe, to a better] f A 

+ 7arar. f. 7, Method than Weſembeck | has done, whoſe words I ſhall} x it 
4: edendo. inſert, with ſome Additions out of other Authors, which] quid 
will render this Diſcourſe ſo compleat, as that the meanelt | for i 

Capacity (our inſipid Proftors, I mean of) may form af is tt 

Libel, without inſpecting their precedent Books ; which] pati 

they can no more be without, than a Cripple without] plac 

his Crutches. I queition not but the Learned Advocates, tion 

are ſo wel] ſtored with Diſcourſes of this nature, that this] fiſts 


can be of little uſe to them, this 
to b 
1. What a Libel i. - ons 
2. How mary and what, are the parts of a Libel, By 
3. How many ſorts of Libels. the 
4. What thirgs are ſaid ty be propcr t9 a Libel, 


5. What 


Vhat 


* 


&O, 
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8. What is the efficient Cauſe of a Libel. 

6. The matter of a Libel. 

7. The form of a Libel; deduced alſo from a Syllogiſtical 
Argument, 

8, + next, or the remote matter, ought to be expreſſed in 4 
Libel. 

9. The end of 4 Libel, 


Libel is ſaid to be a Diminutive, 4 Libro from a 
Book ; whence formerly a Paper was offered : In 
general it ſignifies every Writing : Figuratively the mat-, 4 
tr is put for the thing contained in it. But properly in ,,,;. "fol art 
this Argument, a Libel is taken for the Writing which specularor. de 
contains the Aftion : * Or a Libel is nothing elſe, but a £i6e!1. conf. 
ft conception of words, ſetting forth a Specimen of the ***+ 7+ 
future Sute. + According to Lanfraxc. (c. quoniam, de Peti- + Ummius 
101, 72. 7.) It is defined the Lawyers Argument. rg th. $. 
Hes 3 Is 
2, It is ſaid to conſiſt of three parts. (Scil.) r. The 
major Propoſition z which ſhews a juſt Cauſe of the Peti- 
tion. 2. The Narration, or the minor Propoſition. 
Whereby is inferred (in the ſpecies of the Fact pro- 
pounded) that there is juſt cauſe for the Petition. 3. The 
concluſion or the concluſive Petition, which conjoins bot 
the Propoſitions, and includes the minor in the major, | 
f A Libel therefore is a practical and judicial Syllogiſm, + Atciar. uti 
3s it were. Though Speculator de Libelli confeftione, Sect ſ#prs Faſo E 
quid Libellus, 7. 3. recites its parts ſomewhat other ways ; Rar Eo 
for in the firſt place, he puts the cauſe of the Libel, which 43;ov. * 
Is the major Propoſition : In the ſecond place, the Obli- 
zation, which is the minor Propoſition ; and in the third 
place, the Action, which is the Concluſion : For the Peti- 
tion it ſelf, is ſaid to be the Aftion : The Concluſion con- 
fits in the Petition, and not in the Words related. And 
this is the chief part of the Libel, which onghr eſpecially 
to be regarded in Civil Ationsz not fo in Criminal Adti- 
ons or Cauſes, becauſe in them there needs no Concluſion. 
By this the * Plaintiff concludes, juſtly deſiring from « 41;;44. us 
the Premiſes, and the things propounded, that the De- ſupr.. 
C C fendant 
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+ Speculator fendant may be condemned, both in the Principal and in 
ubi (upr. Se, the Charges. + : ; "TY 
Jpecies. gleſ. in- 3, In reſpect of the ſubje& matter of the Libels, there 
4. c. 1. 14%J7- axe only two forts in uſe; the one of which is Conventio- 
a grey nal or Civil, ( a Conveniendo, from convening) the other 
de prob. n. 1. Criminal, (a Crimine ſeu Querimonia. ) + ln reſpec of its 
Alciat. in form, it is either ſimple (which abſolves or declares the 
prax. fol- 103» Action, in a continued Speech or Oration, as it were) 
JOINS ti in which the merits of the Cauſe, are pro- 
diſp. 6. th. 8. ®r Articulate, (in whic ule, are Pp 
Rosback. proc, Pounded by Articles. FY) 
_ Tir. 33. 4. The properties of a Libel, or thoſe things which 
+ 014endor. 1, are ſaid to be particularly proper to a Libel, are theſe, 
d forms Lib, (Scil.) that it be round, (as the Civilians term it) Dilu- 
| cid, concluding, not obſcure, uncertain, nor genefIT or 
+ T-r/1r, in alternative. * we £6 | 
{or 1%. TIF The efficient Cavſe of a Libel, is the Law, which 
«1:7. ("> depoſeth a Lihel to be offered : But it commands princi- 
; p.Ily that it be offered to the Judge (ſeeing his Office is 
1mplored upon this Petition) and then alſo to the Adverſe 
Party. 

6. As to what reſpeAs the matter of a Libel: It is to 
be offered in all Cauſes, about which Judgment is ſtirred 
up, and a Sute is commenced betwixt two: And that as 
well in Civil as Criminal Cauſes, &c. but not alway in 
Summary Cauſes, (viz.) in Executions : For in theſe, 
any manner of Petition is ſufficient, though it be without 
Writing : Like as when it is proceeded by way of Inqui- 
ſition, or where the Office of the Judge is implored in an 
extraordinary mauner. 

7. The form of a Libel, (although it ought eſpecially 
to be drawn, accerding to the ſtyle and cuſtom of every 
Court, yet where there is no ſpecial cuſtom extant,) it 
onght to be drawn in Writing; and in ſuch manner, as 
that it may contain theſe five Things, comprehended in 
thele fullowing Veries. 


f I; . * : m 
+ Inftlienfs de Quis, quid, coram quo, quv jure petatur CO a q40z 


Ft obts Refte comp»ſitts quique Libilins babet. | 
Alciate ul [us | 


= - 
EY C5) 
j 94. 1 5. 


Each 
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Each Plaintiff and Defendant's Name, 


”y And eke the Judge who tryes the ſame ; 

Ew The thing demanded, and the right whereby 

jeg You urge to have it granted inſtantly : 

ho He doth a Libel right and well compoſe, 

e) Who forms the ſame, omitting none of thoſe. _ | 
But the particular form of a Libel, * conſiſts in the Pac apts 


concluſion, which (what it ought to be) Faſon in Seft. rutis ſufciar 
ch buic autem n. 13. Inſtitut. de Action, copiouſly diſputes Jerf agen 
ſe, f alſo Mnf. in Inſt. de Aion. Ar this day, ſuch reſpe& 747774 poftes 
In- & 1s had to the concluſion, that ic be ſufficient to gather from explicire in pro- 
or & its form, of what nature the Action is, though no name 941ionibus de- 

be expreſſed : Which ſeems to have been otherways for- Fo OY w. 
ch | merly, at leaſt by the Law of the Codices. To make this, 3, to. 
ci- & form the more dilucide and clear, we will diſpoſe it into conſl. 148.1.6. 
is © an Argument or a Syllogiſm, Þ iz Dari, which ſhall in > Lanks 
re || ſhort comprehend the whole Matter, and all the parts of ,,,,;,n. 4: 

a Libel. prob. ad 'verb. 


) Every one who Defames an honeſt Man, ought to Sm: 
: Eccleſiaſtically puniſhed. 

- A. G. hath Defamed a certain honeſt Man }. G. 

by Therefore the ſaid A. G. ought to be Eccleſtaſtically 

2 puniſhed, 

Ui 8. Civil Ations are either ſingular, general or univer- 


an | al, as was ſhewn in the Practice, Thote Actions which 
are ſingular, are alſo cither real, perſonal, or mixt, as has 
ly & been ſhewn. Now in a real Action, the next Cauſe, and 
ry | not the remote, ought to be expreſſzd, * as for example, * Larfr. ubi /: 
it © 1 demand ten pound of Ticizs which 1 ſent him, and 17+ 3: Mynſ. 
: nſt. de At. in 
as | delire he may be condemned to pay me that Sum: Here”, 1." 
in & now the Contrat, or the lending Mony, is the next 528, omnium 
Cauſe in a real Action, and it is the remote Cauſz in a autem. 7. 
perſonal Aion ; for the Obligation or Bond ariſing from 14> 75: 
the Contra, is the next or neareſt Cauſe in a perſonal 
Aftion, and the remote Cauſe in a real Action : Where- 
fore in a real Aftion, if you ſay in your Libel, I ask 
ch I ten pound of Titins, which he owes me upon Bond ; here 
your Libel is ſo general, as it is in danger of being 
Cc 2 voided 
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voided, if the Defendant excepts againſt it ; But if in 
this Action, you ſay on this manner, I ask ten pound of 
Titius which 1 ſent him, the Libel 1s dilucid, by your 
making mention of the next Cauſe : And ſo obſerve the 


+ Lanfr. ubi quite contrary in a perſonal Aﬀtion. Þ But in a general 


ſupra, n. 3, 4» 


5, Os 


Major Pro- 


poſition. 


or univerſal Judgment or Action, there is no need of 
mentioning any Caule. 

9. 'The end of the Libel is, That it may propound the 
Plaintiff's deſire, and inſtru&t the Judge and the Adver- 
ſary, as to the nature of the future Sute, and to be the 
foundation of Judgment: For both the Articles of 
the Proofs are to be accommodated_to the form of the 
Libel, and the Sentence is to bes pronounced according to 
the Tame; "Wherefore to the intent that the Judgment 
be begun in due order, and b2 founded npon a certain 
thing, It is neceſſary that a Libel be given by the Plain- 
Ziff, though not admoniſhed thereto : The Omilſlion where- 
of doth vitiate the proceedings. 
ſervedly ranked amongſt the ſubſtantial Afts of the pro- 
ceedings : For no Libel exiſting, the proceedings are ren- 
dered null, &c, CT OR TIN re Ig m 
—TS: Agreeable to what has been ſaid, I will here obviate 
the form of a Libel, as it is offered before the Judge of 
the Eccleſiaitical Courts. And in the firſt place, it muſt 
be drawn in the Name and Style of -the Judge, as Alciatus 
has alſo obſerved in his form, ſet down in his Practice, 
at fol. 18. (viz, ) 


In the Name of God Amen, Before you the Worſbipful 
H. W. Doftor of Laws, Principal Official of the 
Beautiful Conſiſtory Court of York, &c. The Party 
of J. G. againſt A. G. &c. alledgath and complaineth, 
and propoundeth, &Cc, 


Imprimis, He doth Propound and Article, That the aid 
F. G. was and is a Man very honeſt, juſt and upright, of 
good fame, life and honeſt converſation, aſperſed, de- 
famed, with no Crime (at leaſt ſuch as is notorious) ex- 
cept what is afterward mentioned, and is commonly re- 
puted, had, named and eſteemed as ſuch, &e, 
p Item, 


Whence a Libel is de- 
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in & Jem, That notwithſtanding the Premiſes, the ſaid 4. G, Minor Pro- 
of | out of a malign Spirit, in the Months of 4. 44. 7. &c. poſition. 
ur | in this preſent Year, 1630. in one or other of the ſaid 
he Months, within the Pariſh * of D. aforeſaid, or ſome * Ratio bujus 
ral & other place within the ſaid Pariſh, maliciovſly and out of p14 Myr/: 
of | an intent of Defaming and Injuring the (aid F. G. hath _ S—_ 
defamed and injured him, and hath Cid, uttered, &c. ;,7 ney 
he | ſome Reproachful and Defamatory words, of and againſt aurem. * 
-r- | the ſaid F. G. and eſpecially theſe words following, or 
he 8 the like in effe&t, (viz.) the faid F. G. ſaid and reported 
of & (though falſly,) diverſe and ſundry times, or at lealt once, 
he EY ſpeaking to the faid F. G. thou haſt got a Wench with 
to 8 Child, &c, The Party doth Propound and Article, as to 
nt & fſucha time and manner of ſpeaking the words, &c. 
in Wherefore Proof being made upon the Premiſſes, the The Conclu- 
n. & Party of the faid F. G. doth Requeſt or Petition, that the ſtor. 
-e. | faid A. G. for ſuch exceſlive raſhneſs in the Premiſes, 
le- | and concerning the ſame, may be corrected and puniſhed 
o- & according to your pleaſure; and alſo that he may be con- 
n- & demned in Charges, made and to be made in this Cauſe, 
. on the behalf of the ſaid F. G. &c. [Mynſinger un Inſt, 
te de injuriis Seft. in ſumma concludes thus. Wherefore 
of Y the Plaintiff deſires that (in order to repair his Fame 
iſt | and good Name,) the Defendant afore named, may be. 
uw | compelled by you, and”your Definitive Sentence, to dif- 
e, | om, confelsand declare publickly, that the ſaid Defama- 
Tory and Injurious words, were _inadviſedly and againſt 


TheEtran, Tpoke and uttered by him, &c.] or otherways, 
i | Thar Rat and Juſtice m phtand [uſtice may be adminiſtred, Ge. EN 
ty 1 deſire the Learned, candidly to accept and cenſure theſe 
h, | 'y Endeavours, and pardon and amend whavis amiſs ; which 
1 ſhall own as a reward ſufficient : If any thing 1s well done, 
i give God the Glory ; if ill, I willingly undergo the Shame. 
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Of the Things contained in this 


3B O O K: 


Of 
THE FIRST PART. D 
Hat a Court is, and nhat Courts are here treated of, 
Chap. 1, Set. 1. Vp 
The Days obſerved in theſe Conrts for Judgment, g.2, j 
Its Original ; ard why its Official is called the jo 
The Court of Dean of the Arches, Ch, 2.S.1. N.1. pf 
the Arches, YIts Style how defined in general, N 2. 
The Cauſes uſually tryed in that Court, N 3+ Tl, 
its O:;0mal 9,2. N.1. | 
The Court of FRo4s. Att of 
1ajence, Y ts Style, LY N-2e M7 
_ ; 0Tbe Cauſes tryea in it, N.3s 
The Juriſdiction of theſe Courts jointly, and what Juriſdiftion j 
a $.3. N.1. ; 
7" RET Its Style, | Ch. 3. S.1. N.1- f 
TPOE® YThe Caf myelin "Ne 


<S The majner of declining this Court z and the 
manner of alledging and proving its Furiſ- 
&  -&1&107, Part 6, Ch.3. N.15,16- 


of Canter- 
bury, 


What 


ihe INDRE XX, 


[ What a Will is, S.2 N.1. 
What are the Conſtitutive or T ſſential parts 
of a W. zl, N.2. 


What ere the Accidental parts, ard how it 
differs at this day in England, from 


The manner of | rhoſe obſerved by Juſtician, N.3. 
proving VV ills in The Differences of V Ville, many ſoits of 
common form, % Which are abrogated, N..4. 
In which is conſi- | How the VV Ul is proved | in common form, 
dercd, and how the Executor is ſworn, Ns. 
"a. No Executor named in the V ill, to whom 
” 35 the Exccution of it to be committed, 
N.6. 
The Executor being dead, who muſt prove 
'L this VVill, N.7. 
ot ' 1 How the words Adminiſiratoy, &c. are to 
P 'S be underſtood, 9. 3. N, 
07 Alninſrat- VVhat are the forts of Abbriaitarian 
conſe tered, ' here meant of, N. 2. { 
By what courſe obtained, and the Oath 
f, L taken by the Adminifravr, N.3. 
q VIhat manner of (VF hat the word Caiſ: ſignifies, Ch. 4. 
” Cauſes may be S.1. N.1. 
s tryed - in theſe YThe Cauſes whereof reſe Courts take coge 
: Courts, 459 & maances N. 2. 
. aw; _—_ l Plenary or Ordinary Caules, how defined, 
p fy Fl Canſes :, | and why ſo called, ana what manner of 
. bo hoſe * proceeding they require, 2 Nt, 
, wn 2x5be po theſe * 4 Particular of thoſe Ple uy Canſcs, N.2. 
. ws von Phere- Summary Carſes, nby {2 callid, N+3: 
: in'is conſidered, \ 


L2 


The INDER. 


THE SECOND PART. 


The manner of pre- C 


paring for the | ,1,.t Judicium is, = Ch.1. S.1.N.1; 
Adminiſtration Of what Perſons conſtituted, N.2, 


of Juſt ice in theſe 
Courts; and of 2 V hat Af are called preparatory to Jude 


Tos AE Jo 
that _ o Pe | phat Afts are properly ſaid to conſtitute 
Law i: called Ju- |. parts, © N.4, 


dicium, wherein 

is conſidered, | : 

Of obo Broad +: cVVhat a Citation 1s, $ 2. N.1. 
f the j —_—— ought to contain, N.2. 
or beginning of | 


this Judicium, - The differences of Citations, and by whom 


Mo 24 obtained N.3. 
which js the Ori. © or hom direted, and by whom and ho 
ginal Citation | 4, N.4. 


wherein conſider, l, x, 


. ow Certified, N.5- 

Of eva af their { What a Proftor 15, Ch.2.$.1. N.r. 
Office in oringing | Ty,;, ſeveral ways of Conſtituting, defi- 

in Citations,thetr |: ned and ſhewn, N.2. 

29 mance of +; 1 « What a Subſtitution is, and the ſeveral 
ur pa = \ kinds of it, $.2. N.1. 

_ bo ſul Lit, When a Proftor may ſubſtitute another in 

ted, ke Cauſe, N:2 

32 When a Proflor js ſaid to ceaſe to be Proflor in a Cauſe, and 
when n0t, 9.3.N.1, 


. (What Exceptions are ; how manifold. In 
what part of the Proceedings they may 
b: wriged. The manner of the Defer- 
: | dant's urging them, © 

Soy Jude "Y d The manner of refuſing the Fudge, 


Jer Fa, * What ut 35s. The other ſort of Recuſation, 
oy called Provocation, what it &,*; when 
lb , and how done, and how the Judge may 

make the Party prove bjs Provocation, 


0 


.L Ch7.$.1,2, N.1,2,334- THE 


Of t 


The I N D E X. 


THE THIRD PART. 


[ ſ[What it us. How given into Court, and admit- 
ted in a Plenary Cauſe. And how the Defen- 
dant is admoniſhed to Anſwer, -Ch. x. $. 1, 
N. 1, 2. 

Of the Amendment of Libels, what it is, and . 
when permitted, The manner of revoking an 
Of the Libel. 3 Error committed in the Libel, as to the Name 
or Sirname, &c. What Mutation 1s, when 
FF permitted, What Charges are due for ſuch 
Amendment, &c. Or for any delay in the 
Proceedings. When and what ſecurity s re- 
quired of the Parties in Sute, Y.2.N.1, 
C 2, 32 4 $2 6s 7+ 
(What it i. When it ought to be done. How 
manifold. The manner of Conteſting Sute, 
The manner of getting a Decree for the prin- 


i 


{ 
' 


SS cipal Party to the Libel. The manner of get- 
ting a Term Probatory. What other things ; 
| are to be done at the time of conteſting Sute, | 
Ch.2.S.1. N. 1,2, 3, 4, $26, 7- 
JG | The manner of requeſting the Proftor's Anſwer, | 
with the reaſon of it, and the Penalty to be in- | 
Of Contefta-| fifted on them if they refuſe. The Form of | 
Fon of Sute, | their Anſwer, ſee Part 6. Ch. 11. N- 4. $S» r 
and the 2. N. 1, 2. | 
things then : The Oath of Calumny, what it #8. How mani- i 
'0 be done. | fold, when adminiſtred. To whom, in what 
af form, What Penalty if refuſed, $.3.N. 1, 
2, 3+ 


Tho manner of obtaining the Citation under Seal, 
againft the Defendant to anſwer. What it 

#5, how and why procured ; before whom to 

99 appear, How a Commiſſion is grantea ad 
partes. When it ought, or onght 20t 10 be 
granted, How the Proftors are admoniſbt, 
&C. | $ 4+ N. 1, 2- 
Fr Whas 
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Fes e 


aa 
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/ob 


/ of 


as 4 


FO 


Of the Proof 59 


C What it 8. How many ways underftood. Hon 
the Citation pro parte u« brought into Court, 
What Remeay if the Party appear not, Ch. 3; 

d. 1. N. 1,29 3,4 

The manner of producing, ſwearing and exami- 
ning the principal Party. His Proftor's Pro- 
reſtation. The Penalty of not undergoing bu 
Examination, Q. 2. N, 1, 2,3. 

| The manner of Producing, Swearing, &C. the 

principal Party before Commiſſioners, appoint- 


/ol ed to take the Anſwer. How the Commiſſion us 
Of the Per- preſented, accepted, executed and certified, 
ſonal An- | The manner of alledging the Commiſſioners 
ſwer of the® Cont empt, in not tranſmitting the Proceedings 
Defendant, | #pon the Commiſſion, S. 3. N. 1, 2,3: 
/c 2 | The Defendait refuſing to anſwer what remedy, 
. Q. 4. N. 1. 
{2 —-B&% | The Defendant not anſwering fully, what remedy, 
| $ 5. N.1,2- 

[04 


zn their Anſwer ; how revoked. The principal 
Party may be convif of Perjury, $.6. Ne1,2. 
Satisf ation being made as to the Anſwers, Ltt- 
ters Compulſarie are taken forth againit 
Witneſſes; what they are, when obtained, bes 

L fore whom to appear, $.7. N. 1,243, 
What the Term Provatory is, to whom it belongs, 
What Proof are, how manifold, &c. Ch. 4. 
: S. 1. N.1,2. 
| The manner of bringing in the Letters Compulſa- 
rie againft the Witneſſes, How a Citatii: 


| The Defendant or his Proflor confeſſing too mucl 


Viis & naodis s renewed, and the Term Pro- 


batory prorogued. None of the Witneſſes 4p- 
pearing, or ſome only appearing, others abſent- 
1 8 9.2. N.14213- 
The manner of Producing, Swearing and E xami- 
ring Witneſſes before the Judge. The Pro- 
for*s Proteſtation. Their Charges to be ter:- 
aered, The form of Interrogatories, &C. F. 2- 
N, [2243 nho57 


/% 
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Of the 


of 
ken 
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The Witneſſes not depoſing fully, &c. The Fudge 


oY /1IP hx Order in it, ; | $.4. N.1,2,3. 
Ip The manner of Producing Witneſſes before Com- 

36 /l 54 miſſioners, and the whole Orde- and Method 
314 | of Proceeding in order to it, The manner of 
a. getting the Commiſſion ſub mutue viciſſitu- 
o bi | dinis obtentu, Cc. How the Commiſſion 1s 
I to be Certified, Exhibited and Opened, F.s. 


BO theProofs@ N.1,2,3,45 67,849. 
. thefſ ro How and when the Depoſitions ans publiſhed ; 


an | when Witneſſes may or may not be produced 
1 Ih after Publication, Witneſſes may be corrobo- 
| rated, excepted againft, &c. Y6.N.1,2, 


ner 
i 314333057» 
" Another ſort of Proof by Inſtrument. What they 
"- are, when and how Exhibited. The manner 
; 4 /46| of getting a Term aſſigned to propound all Aits, 
dy, L $.7. N.1,23- 
2, | The Term aſſigned to propound all Afts, in order 
ACh to a Concluſuon. The things Preparatory to 4 
pal [52 Concluſion, Witneſſes may be admitted, or 
2, rejefted on the day aſſigned, to propound all 
(t= | Afts. The Suppletory Oath ; what it is, and 
iþ 1 when adminiſtred. The manner of propound= 
es ing all As, and getting a Term to conclude. 
3 What At induceth a Concluſion, and how the 
, I fe Conclu- g Defendant may hinder it, Ch.5. S-1- 
4. ſion, | N. 142345 6. 
M What a Concluſion 1, and when it may be ſaid to 
t» be concluded upon ſome one particular Article. 
Xt The Form of the Proftor?s concluding, and get- 
p /J5'b ting a time for Sentence, What effeft ſuch avi 
A Aſſignation to hear Sentence (the Adverſe Par- 
i ty not being admoniſhed, &c.) hath in Law. 

: | The manner of giving informations to the 
C Juage, SC. 2. N.1,2,3,4» 
Of the Sen- | Whar it is, how manifold. What an Interlocuto- 

tence ro be ry Sentence or Decree is, and when it hath the 
Pronounced. 3 force of a Definitive Sentence, In what form 


the 


/O0 
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| the Sentence ought to be drawn, The form 
| time andplace of Pronouncing the Sentence i 
preſence of the Adverſe Party, and his Pr, 
teftation, &c. The manner of Pronouncing 
I Sentence in his abſence, on Penalty, &c. Th 
manner of Offering and Prononncing two Sen 
Of the Sen- fences, k& nn. Dro Ch Ch. 6 
gence tobe , $.1.N 1,2,3,4,5,6 

N% 1-12 T1 )J) 

Pronott= * The manner of demandirg and putting the Se 

Fed, tence in Execution. After how long 4 time, 

How the Res judicata differs from the Sen 

y tence. How the Charges are taxed, and 
)Jc HMonition decreed. The manner of makin 
manifeit the thing adjudged What reme, 
| againit the Party refuſing to ſatisfie the thin 
'L #djudged, &.2. N.1,2,344456. 


_ 412 


Of 4 


THE FOURTH PART. 


ITT The whole order of Proceeding in Summary Cauſes, See Ch.1, 

2. $.1,2 

[SC Of the Sentence in theſe Cauſes. When concluded, &c. Ch.2. 
C1, N.1,2,3» Pas 

How Sentence mu#t be drawn and pronounced in Plenary, 4s wes 

« in Summary Cauſes, if the Defendant Dies after Sentence 


is conteſted, N.4- 
The Proftor”s Petition, in order to have the Executors or Ad y, 
miniſtrators called to Sentence execmed, N.ifl o&, 


Ac 


The INDEX. 


THE FIFTH PART. 


| The manner of Proceeding in Cauſes of Appeal 
in general. What an Appeal is. How many 
ſorts of Appeals ; when an Appeal 1s permit- 
ted, It is Lawful to Appeal from the Dean 

of Shoram, &c, to the Official of the Arches. 

i The manner of receiving and proceeding in 
Appeals, made to the Arch- biſhop of Canter- 
bury , and their granting Inbibitions;, and 
what thoſe Inhibit;ons are , and what they 

» ought to contain; how Certified, &c. The 
% manner of receiving and proſecuting of Ap- 
peals to the King's Majeſty, &c. Ch.1. $.1., 
N.1,2,3,4456- 

What ave thoſe four times conſidered in Appeals, 
and how Appeals are interpoſed, &c. $.2.N.1, 
"SM 2,3342Js 

oh | The whole order of Proceeding in Appeals, you 
may find at, $-3,495* 
Alſo Appeals from a Sentence, and from Grie- 
|, Vances, Ch.2,3.$.1,2. 


299 - 256 
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THE SIXTH PART. Sage 


Matrimonial Contrafts and Divorces, Ch.r. 6.1,2: 25/ 
Contempts again#F the Eccleſiaſtical Laws gud Magiſtrates, 292 
ELLIS RO UG OATS >, y &.: Ch.2, $-I. 


| * 4 ' ; , 
Accounts. The manner and order of calling Executors and 107 


Aaminiſtr aggrs to Agconuts, &c. Ch.3.$.1. 
"pu Suing for, and recovering them, &- 97 

| % * wagT* 3," .Ch.4.5.1. OF 
Tubes, ®The whole order of Suing for, and recovering them, ©/ 


Ch.$.S.1. 


Defamation. The whole order of Proceeding in Cauſes of De 5 3; 


Ch.s. $.1: 


famation, 
Double 


= — 
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44 6 Double Quereles. Their Difference, and the whole order of 
| Proceeding 1n them, Ch.7. 6.1, FE! 
J56 Right of Patronage. What it is, and the whole order of con-l1 0 
reſting about the ſame, Ch.8.g1fl T 
CEN q Temerary Adminiſtrators. The whole order of proceeding al - 
gamst them, +9. & 1. 5 

Joy Dilapidation. The whole order of proceeding in this C uſe, 

Ch. 10. x, 1, 

365 Search. The whole order of Searching the Records or Writ 
in 4 publick Office, Ch.1 1. $1, " 

JJ /// Wills, The manner and order of Oppoſing, and Proving them, 
in Solemn Form of Law, Ch. 12.6.1. aſs 
97S A Community ;, as a College, or Corporation, &c, The whole *® © 
order of Sug them, Ch.13.6.1, 4 po ; 
For j 

THE SEVENTH PART. 

For & 


The whole order of proceeding in Criminal Cauſes, by way of N'® 


Inquiſition, Accuſation, and upon the Preſentments of the N'® 
Church-wardens, Ch. 1,2,3. NY 


3 97] The manner and order of Confirming a Biſhop, &c. Ch.4, Nor 
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F FEES taken and accounted due in the COURTS 
of the Arch-biſhops of YO R K,, according to a 
TABLE allowed of in the 13. of Queen E/:- 


zabeth. 


To the Judge. 


OR every Probate of a Will and every Ad- 5s. &d. 

miniſtration, - "We {7 

For the Reſpite of an Inventory, YN 
For every Tuition or Curation, 6. 0- 

For the Ele&ion of a Curator, made by one above 1 4 and under 
21 Years of Ape, I's 
For founding the Prerogative Juriſdition, | FR « 


To the Regilter. 


For every Probate of a Will and every Adminiſtration, 3. 6. 
For Regiſt ring the Will, and every Bond entred, > TT - 
For Reſpite of an Inventory, I. Os 
For every Tuition or Curation, 4. 8 
For the Eleftion of a Curate made as above, le 'O- 
For the Tuition Bond, 0. 


I, 

For Ingroſſing Wills and Inventories, they take according to the 
length, 

For Commiſſions, whether to prove Wills, or grant Adminiſtra- 
ons, &c. they take for Judge and Regiſter together, as the 
whole Fee of it, 8. 4- 

If any of the aforeſaid things are done by Rural Deans, there is 


due to the Rural Dean beſides thoſe, 6. B. 
For Copies of Wills and Inventories to the Regiſter, by this Table 
of Fees now ſpoke, there is only allowed, 2. 6. 
For Copies of Bonds there 1s only to the Regiſter, dt 


For every Search alſo in the ſaid Courts the Regiſter has, T. 0. 
Fer founding the Prerogative Furiſdiftion when a Will is proved 
o& Adminiſtration granted, upon bona not abilia, 1+ ©. 


Inſtcad 


—_— -» 


Inſtead of the aforeſaid FEE S they take at this Day, 


To the Fudge for an Adminiſtration where the Eſtate is akove 
401. or upwaras, 7s. od. 

Which advance from 25S. 10d. was (as I have heard) in 
compaſſion to one of the Commiſſaries (of the late Arch-bj- 

ſhops) his neceſſitous Condition agreed by all the Profors and 
other Officers to be impoſed upon the Country, 

The Regiſters now rescjve for each Probate and Adminiſtration, 

» G6, 
4 6; Copies of Wills and Inventories, the Regiſters now receive t 
themſelves and their Deputies,beſides therr Scribes Fees, 4, 6, 

For Copies of Bonds they receive, $5 66 

For a ſpecial Af, as they tell you, you mus? pay, FL. Oo 
The Reaſon of this Augmentation to the Regiſters is, becauſe 
they pay great Fines to the Arch biſhops for their Places ; and 
do again let them for term of Years to Deputies, for great Fines: 
Which Deputies have no way to raiſe their Moneys, but by 
this manner of advance or exattzon upon the Country. 

If an Adminiſtration (where the Eſtate 1s above gol.) # grant- 
ed by a Rural Dean ;, he makes the Parties pay (beſides his 
own Fee and the Fees of 5 $. and 5, and 6d. to the Fudge 
and Regiſter) for a ſpecial Commiſſion 8s. 4d. ſo that the 
whole Charge to the very Court will be at lea#t 1 1. 0s. 10d. 

There are many other Fees, for Copies of Afts, Depoſitions of 
Witneſſes, and ſeveral things in foro contradiforio, which 
might indeed be added ;, as alſo Fees to the Apparators, &c. but 
theſe are moFt remarkable and obvious to the Vulgar ; being 
ſo frequently enquired after. Which are delivered without the 
leaft deſign of injuring any, but rather of doing right to all ; 

and with intent to maugre all thoſe hideous Exclamations 

of Oppreſſ.on (theſe Courts are aaily accuſed of ) by re- 
moving the Cauſe of ſuch Ont-cries, 
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